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AD Jesse H. Jones addressed the 

New York State Bankers Associa- 

tion as a private citizen, his statements 
might properly be disregarded. 

Unfortunately, he spoke as chairman 
of the Reconstruction Finance Corpora- 
tion and putative spokesman of Presi- 
dent Roosevelt. 

The net effect of his address has been 
hurtful to legitimate banking, although 
in the address itself Mr. Jones admitted 
that “there is no ally that he (President 
Roosevelt) needs quite so much to 
achieve and maintain recovery, as the 
banker.” 

Perhaps Mr. Jones does not know 
that censure has more news value than 
praise and that the majority of Ameri- 
can citizens gain their impressions more 
from newspaper headlines and summar- 
ized statements than from editorial 
comments or careful reading of extend- 
ed remarks. 

To test the reception given to his ad- 
dress, we examined critically the head- 
lines in one hundred twenty-two repre- 
sentative newspapers from all parts of 
the country. In twenty-eight instances, 
an effort apparently had been made to 
avoid stressing the adverse phases of 
Mr. Jones’ remarks. In twenty-seven 
instances, the net effect was innocuous. 
In sixty-seven instances, the impression 
given was distinctly prejudicial not 
merely to commercial banks but to the 
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entire banking structure of the United 
States. 

Here are three specimens: 

Bankers Warned for Not Aiding Recovery 

—Institutions Bulging with Money They 

Won’t Lend, Says Jesse Jones. 

—Birmingham, Alabama, News. 

Jones Warns of Further Growth for U. 8S. 

Banking—Tells Bankers They Must Loosen 

Credit or Face Federal Rivalry—R. F. C. 

Head Declares Freer Loans Necessary— 

Says Government Reluctant to Enter Field 

But May Be Compelled. 

—Waterloo, Ia., Courier. 

Credit Must Be Extended to Business, Says 

Leader—Chairman Tells Financial Group 

Immediate Aid to Trade and Individuals 

Is Essential Now—No Excuse Now for 

More Delay—Congress Steadily Impor- 

tuned to Relieve Situation and Pressure 

May Cause Government.to Act. 

—St. Louis Globe Democrat. 

The plain implication in the majority 
of instances was that banking institu- 
tions as a whole have been derelict, and 
must be whipped into line. Headline 
writers are less to blame than Jesse H. 
Jones. Any competent publicity man 
could have told him in advance the kind 
of news treatment his address would 
invite. 

Editorially, the press reaction is 
more favorable to banking institutions. 
Nevertheless, a surprising number of 
writers regard the address as a just 
arraignment, and others who recognize 
the difficulties under which the bankers 
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are placed are aware that public opin- 
ion at the moment is antagonistic. 


“Two men named Jesse have plagued 
American bankers,” the Jersey City 
Journal remarked. “The initials of both 
are the same—J. J. The one whose sur- 
name was James is dead and gone. * * * 
The one whose surname is Jones is alive 
and on the job. * * * Whether the bank- 
ers do Mr. Jones’ bidding grudgingly 
or willingly, it is probable that his bid- 
ding—which is, as he states himself, 
the President’s wish—will help put the 
country a long distance back on the 
highway of prosperity. For his bidding 
will be done. 

“Unlike Jesse James, the people ap- 
prove of Jesse Jones.” 


The Pioneer Press of St. Paul, Minn., 
points out that “if Congress becomes 
convinced that for whatever reason, 
something like a bankers’ strike exists 
against meritorious borrowers, the con- 
duct of the financial system will be in- 
terpreted as a refusal to cooperate and 
the Government will enter the field of 
financing the commercial requirements 
of the country.” 


The same paper states with equal 
truth that “if Congress comes to a be- 
lief that there is or may be an invest- 
ment bankers’ strike against potential 
employers of long-term capital, the re- 
sult will not be a relaxation of the se- 
curities act, but the entry of the Gov- 
ernment even deeper than it has gone 
into the investment banking business.” 


Trust men should not imagine for a 
moment that they would be immune 
from attack if a movement of this sort 
were permitted to gather headway. 

“Whether nationalization of credit 
would be the President’s answer to less 
than adequate cooperation from the 
banks is a question whose answer need 
not be sought now,” the Buffalo Courier 
Express remarks, “The bankers, how- 
ever, may find it a question worth pon- 
dering.” 


Government representatives have a 
tremendous advantage over private 
citizens in gaining the public ear, and 
remarks such as those made by Mr. 
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Jones are apt to be distorted and mag- 
nified until they do incalculable dam- 
age. Here is one illustration, taken 
from an editorial in the Beacon Journal 
of Akron, Ohio: 

“This sharply worded warning was 
addressed to the New York State Bank- 
ers’ Association, representing an area 
where nearly 12 billions of liquid funds 
are held by banks which decline for the 
most part to make commercial loans.” 

Mr. Jones, of course, did not make 
that remark; yet on his head should 
fall a large measure of blame. 


We cannot believe that Mr. Jones 
would intentionally create false impres- 
sions subversive of the financial insti- 
tutions of this country. It is to be 
hoped that he will exercise greater care 
in any future statements he may feel 
called upon to make. 


2, 
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FUTURE BANKING REFORM 


HE postponement, until July 1, 

1935, of operation of the permanent 
plan of deposit insurance, requested by 
President Roosevelt, gives opportunity 
for mature reflection and study of fun- 
damentals of banking safety and at the 
same time imposes an obligation on 
bankers to take the initiative in devis- 
ing a constructive program of bank re- 
form. The recent recommendations of 
the Comptroller of the Currency recog- 
nize the need of cautious, studied revi- 
sion rather than of hasty restrictive 
legislation. A courageous and definite 
leadership among bankers themselves is 
probably the most necessary step to as- 
sure rational correlation and to present 
a well-planned and united front against 
politically expedient measures whose 
apparent objectives may be simply to 
transfer control from private to public 
hands. 


Well-conceived codes combined with 
a modernized and practical banking sys- 
tem which will eliminate the obvious 
weaknesses of the past can go further 
to encourage honest initiative and 
greater protection than any set of re- 
strictions which degrade the banking 











business or subject it to political popu- 
larity contests. 

Greater stringency and uniformity in 
the granting of charters and evolution 
of tests for qualifying those who would 
assume executive positions in banking 
and trust work could go far in protect- 
ing not only the public but the capably 
managed banking and trust institu- 
tions. Improvement can be looked for 
also from the extension of adequate ex- 
amination systems, and the Federal Re- 
serve Board, it is understood, has un- 
der consideration at the present time 
the advisability of extending to state 
member banks, trust and commercial 
banking examinations compatible with 
those required of national banks. 

The Banking Act of 1933 has many 
commendable features which will be 
beneficial if they do nothing more than 
awaken a universal recognition of the 
mutual responsibilities which banks 
bear to one another and discourage 
greed. Other features of the act are 
demonstrating unpleasant effects prob- 
ably not even contemplated by its 
drafters. The forthcoming survey and 
report of the Association of Reserve 
City Bankers which will be released 
shortly, may well serve to inaugurate a 
new era of cooperation among the bank- 
ing fraternity. 


\? 
~ 
oe 
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FIDUCIARY ACTIVITIES OF 
NATIONAL BANKS 


HE volume and number of individ- 

ual trusts administered by trust de- 
partments of national banks during the 
year ended June 30, 1933, according to 
the annual report of the Comptroller of 
the Currency, were the greatest in the 
history of the national banking system. 
Of 1,845 banks authorized to exercise 
trust powers under Section 11 (k) of 
the Federal Reserve Act, 1,478 were ac- 
tively engaged in administering 100,356 
individual trusts having aggregate 
value of $6,311,657,753. This shows an 
increase of 6,852 accounts and $1,669,- 
592,382 (26.5 per cent) in value of trust 
assets over the previous year. In addi- 
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tion, 10,784 corporate trusts were ad- 
ministered and these institutions were 
acting as trustees under note and bond 
issues outstanding in amount of $10,- 
418,426,937, an increase of nearly one 
billion during the year. Total banking 
resources of these 1,845 banks amount- 
ed to $18,320,841,438. 


Of the fiduciary accounts in national 
banks, 54,095 or nearly half the number, 
were created under living or private 
trust agreements, 46,261 were court 
trusts and the balance were corporate 
trusts. Private trusts accounted for the 
greatest volume of trust assets, totaling 
$5,029,485,372, practically 80 per cent. 
An interesting analysis of the types of 
investment show 43 per cent in bonds, 
33 per cent in stocks, 12 per cent in real 


estate mortgages and over 11 per cent . 


in miscellaneous assets. 


The rapid growth of the corporate 
fiduciary influence is even more strik- 
ingly apparent by comparisons with 
1928, when detailed compilations were 
first made of fiduciary activities of na- 
tional banks. An increase during the 
five-year period of 47,364 in number of 
accounts and $3,014,347,634 (48 per 
cent) in value of individual trusts is 
recorded, and an increase of $2,440,038,- 
083 is shown for corporate trusts. The 
report further shows 206 banks to be 
acting as trustees under 617 insurance 
trust agreements covering $32,719,615 
value of insurance policies, while in 16,- 
358 such trusts not yet matured 637 
national banks are named as trustees 
for proceeds with a face value aggre- 
gating $696,758,940. 

This data is classified in tabular form 
according to capitalization of the trust- 
empowered banks and also according 
to population of towns in which such 
institutions are located. Certain of 
these tables will be reprinted in the 
next issue of Trust CompaNnigs Maga- 
zine. One of the most significant set of 
facts brought out by these classifica- 
tions is that relating to earnings. 
Banks with capital of $25,000 or less 
show average gross trust department 
earnings of $281 for the entire year, av- 
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eraging $53 per trust, while gross earn- 
ings for trpst departments located in 
places with population of less than 25,- 
000 ranged from $362 or $21 per trust 
in towns of less than 1,000 to $2,743 or 
$66 per trust in places of between 10,- 
000 to 25,000 population. In cities of 
more than 100,000, gross earnings per 
trust department amounted to between 
$20,157 and $339,987, the latter being 
in places of over a million, while the 
average gross earnings per trust in all 
national banks were $196 and for the 
average national bank trust department 
as a whole, $16,760 during the year. 
The largest trust department among 
all national banks is that of the re 
cently nationalized Continental-Illinois 
National Bank & Trust Company of 
Chicago, with the Security-First Na- 
tional Bank of Los Angeles the next 
largest in volume of trust assets. 


> & 


HOLDING POTENTIAL TRUST 
BUSINESS 


HE great and increasing volume of 

estates entrusted to the care of our 
trust institutions, impressive and grati- 
fying as it is, is probably exceeded in 
considerable measure by the value of es- 
tates under the wills of living people 
who have appointed corporate fiduci- 
aries. It is logical to assume that the 
extension and energetic development of 
trust services during the years follow- 
ing the close of the World War resulted 
in popularizing these facilities to a 
marked degree. The adolescent stage of 
corporate fiduciary growth has, as in all 
other human endeavors, been accom- 
plished only with some mistakes. Some 


banks, incapable and unfitted for the’ 


high privilege of fiduciaryship, were at- 
tracted to this field by competition or 
the splendid record which had been 
made by established institutions. This 
trespass, in many cases due simply to 
misunderstanding of requirements and 
responsibilities, has been as untenable 
to the qualified trust institution as to 
the public, but there is still too little 
knowledge of fundamentals to enable 
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the average prospective trust client to 
discriminate in favor of the great pre- 
ponderance of trust institutions which 
have discharged their obligations with 
exceptional success and good faith. 

Vigorous steps will have to be taken 
to conserve the present potential trust 
business, to reassure those who have 
been unsettled by unfounded criticisms 
of damagogues and by misrepresenta- 
tions, both unintentional and precon- 
ceived, as well as to inform the unini- 
tiated. The primary essential must al- 
ways remain the record of satisfactory 
and sympathetic service to present cli- 
ents, but in its role of a public servant, 
the trust institution may be well ad- 
vised to state its position, its advan- 
tages and its limitations, before the 
public who make the laws, influence 
prospective trustors, and in general de- 
termine which service shall prosper and 
which shall languish. 


Se & & 
PERTINENT STAT™ ITS 


“Tt is my opinion thai - banking 
structure of the nation was never on a 
more firm foundation than it is today.” 

—j. F. T. O’Connor, 
Comptroller of the Currency, 


January 29 at annual dinner, 
American Acceptance Council, 


New York City. 





“Governments are only too prone to 
classify all their expenditures as essen- 
tial, refusing to recognize that there 
are many desirable things which we 
cannot afford.” 

—Sir Herbert Holt, 
President, Royal Bank of Canada, 


in statement to shareholders for 


year 1933. 





“Tf we spend more than we can ulti- 
mately pay for out of taxation, we shall 
have paper money, in spite of any pres- 
ent resolve to the contrary.” 

—James P. Warburg, 
Bank of the Manhattan Company, 
New York, January 18 before 
House Committee on Coinage, 
Weights and Measures. 
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LIVING AND TESTAMENTARY TRUST ESSENTIALS 
MOST FREQUENTLY OVERLOOKED 


Flexibility, Freedom from Excessive Taxation, and Availability 
to Donor’s General Estate 


J. J. ROBINSON 


Tax Counsel, Chicago Title and Trust Company, Author, “Saving Taxes in 
Drafting Wills and Trusts” 


OST trust instruments possess the 
M fundamental requisites of legal- 

ity, clarity, and workability, and 
so these essentials will not be treated in 
this article. We shall confine ourselves 
to the three essentials in a testamentary 
or living trust instrument most frequent- 
ly overlooked, which are flexibility, free- 
dom from excessive taxation, and avail- 
ability to donor’s general estate. 

Flexibility 

Of these three essentials, probably the 
most import*~t is flexibility, although, as 
we shall ‘xation in a large measure 
determine: + degree of flexibility as 
well as the catent of availability of the 
trust assets to donor’s general estate. 

As it is humanly impossible to foresee 
the changes the years may bring forth 
in the domestic and financial life of the 
individual, and in the tax laws of the 
state and the nation, it is the part of wis- 
dom to include in an inter vivos trust 
provisions which will permit its amend- 
ment and revocation during donor’s life- 
time, and its amendment after his death. 
Even in a testamentary trust it is ad- 
visable to empower some person or per- 
sons to amend the trust under certain 
conditions. 

The character of the clause authorizing 
the amendment or revocation of a trust 
instrument during the grantor’s lifetime 
depends upon the extent to which the 
grantor desires to save inheritance, es- 
tate, gift, and income taxes. 

Further flexibility may be obtained by 
a provision permitting all beneficiaries 
sui juris by their joint notice to remove 
the trustee and appoint another trust 
company as successor trustee wherever 


located, thus enabling the beneficiaries 
to shift the situs of the trust fund from 
one state to another to meet changing 
tax laws and conditions. 

Trust instruments creating charitable 
trusts should be made flexible by lodging 
more discretion in the trustee. Too fre- 
quently unforeseen events make it im- 
possible for the trustee to carry out the 
wishes of the founders of such trusts. If 
such trusts are inflexible, even the Courts 
are powerless to alter the narrow restric- 
tions in the will or living trust, except in 
certain cases under the cy-pres doctrine. 
The books are full of cases involving 
charitable trusts which are impossible of 
execution, and which the Courts were un- 
able to alter. 


Freedom from Excessive Taxation 


Next in importance to making a trust 
instrument flexible is to make it an in- 
strument which will protect the donor, 
the trust, and beneficiaries against exces- 
sive taxation. In preparing such an in- 
strument, the draftsman must take into 
consideration the more important inheri- 
tance, estate, and income tax questions 
usually involved in such instruments. In 
the case of a living trust, gift tax ques- 
tions are also involved. 

First will be considered the prevention 
of excessive taxation in drawing an inter 
vivos trust. 

Some of the more important death tax 
questions to be considered in drafting a 
living trust relate to reservations by the 
donor, irrevocable transfers where the 
income is paid to another during the life 
of the donor, and transfers in contempla- 
tion of death. Just a few of the many 
reservations will here be treated. 








154 


If the donor of a trust desires to re- 
serve the power to amend and revoke the 
trust instrument, it is advisable to pro- 
vide that he may do so only with the con- 
sent of a beneficiary having an adverse 
interest in the trust or the income there- 
from. If the donor alone, or in conjunc- 
tion with a person not having an adverse 
interest, may amend or revoke the trust, 
the transfer in trust is taxable for fed- 
eral estate tax purposes, and in most 
states such transfer is subject to state 
inheritance and state estate taxes as well. 

If the donor wishes to reserve a pos- 
sible reversionary interest in the corpus 
of an irrevocable trust, or of a trust re- 
vocable only with the consent of a per- 
son having an adverse interest, care 
should be taken in the wording of such a 
clause. There are two ways of drawing 
such a provision. One renders the trust 
taxable for federal estate tax purposes, 
and the other does not. The rule is that 
where the donor gives the income to his 
wife for life, and provides for the passing 
of the corpus to his children in the event 
they survive him, the transfer in trust is 
taxable as a transfer to take effect at his 


death; but where the donor gives the in- 
come to his wife for life, and the corpus 
to his children, and then provides for the 
reversion of the corpus to him in the 
event he survives his children, the trans- 
fer in trust is not taxable for federal es- 


tate tax purposes. The result accom- 
plished by both clauses is the same—to 
leave the corpus in the donor in case he 
survives his children; but in the former 
case it is held that there is a retention of 
the corpus until the death of the grantor, 
while in the latter case it is held that 
there is a mere possibility of reverter of 
the corpus upon the prior death of the 
children. Both parts of the above rule 
were upheld by the United States Su- 
preme Court; the first part by a unani- 
mous decision, the second part by an 
equally divided Court, Chief Justice 
Hughes taking no part in the considera- 
tion of the case involving a mere possi- 
bility of reverter of the corpus. 

Unless a full Supreme Court holds oth- 
erwise, it is of interest to note that for 
federal estate tax purposes, a reservation 
in the donor of a possible reversion of the 
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income of a trust renders the transfer in 
trust taxable, while a reservation in the 
donor of a possible reversion of the cor- 
pus of a trust does not render the trans- 
fer in trust taxable. 

In some cases, the donor wishes to make 
an absolute transfer of real estate to his 
children with the oral understanding 
that he shall remain in possession so 
long as he wishes to occupy the premises. 
In such cases it is of importance to know 
that the rule for state inheritance tax 
purposes is different from the rule for 
federal estate tax purposes. The state 
courts have held that such a transfer is 
subject to state inheritance and state es- 
tate taxes, while the United States Su- 
preme Court has held that such a trans- 
fer is not subject to federal estate taxes 
on the ground that, as the oral under- 
standing can not be enforced and the 
donee has the right at any time to sell 
the property subject to the oral lease, 
the transfer was complete. 

Where the donor desires to provide 
that the income from his irrevocable 
trust shall be paid to his wife during his 
life, and upon his death the trust estate 
shall be distributed to his wife and chil- 
dren equally, it is also well to bear in 
mind that while such a trust is not tax- 
able for federal estate tax purposes, a 
lower state court has held that such a 
trust is taxable for state inheritance tax 
purposes on the ground that “the case 
presents a typical one of a donor pos- 
sessed of large property interests denud- 
ing himself of his possessions and plac- 
ing them in friendly hands of his family, 
taking care to see that they do not get 
away from his own superior control as 
head of the family during his lifetime.” 

On the question of taxability of trans- 
fers made in contemplation of death, it 
is of interest to know that the rule with 
respect to federal estate taxes is stricter 
than the rule in some states, notably II- 
linois and New York with respect to state 
inheritance and state estate taxes. For 
federal estate tax purposes, “the words 
‘in contemplation of death’ mean that the 
thought of death is the impelling cause 
of the transfer, and while the belief in 
the iminence of death may afford con- 
vineing evidence, the statute is not to be 

















limited, and its power thwarted, by a 
rule of construction which in place of 
contemplation of death makes the final 
criterion to be apprehension that death 
is ‘near at hand.’” 


For state death tax purposes, the Illi- 
nois Supreme Court, following the New 
York rule, recently held that “before a 
transfer of property can properly be held 
to be included within the purview of the 
statute, the evidence should show, not 
only an expectation that death is near at 
hand, but that such expectation and fear 
were the direct and moving cause of the 
gift.” 

In both state and federal courts, the 
test in cases involving transfers in con- 
templation of death is always found in 
the motive. The difference between them 
is this: In the above state courts, the 
moving cause must be “an expectation 
that death was near at hand,” while in 
the federal courts it is sufficient if the 
moving cause is the thought of death, re- 
gardless of whether there was an expecta- 
tion that death was near at hand. 

If the donor is creating a living trust, 
it is safer if the donor does not execute 
the trust on the same day he executes 
his will. It was held that where a trans- 
fer in trust and a will were executed by 
the same person on the same day, it is 
evidence of a testamentary intent and 
rendered the trust taxable as a transfer 
made in contemplation of death. 

Some of the more important income tax 
questions to be considered in preparing 
an inter vivos trust relate to creation of 
separate trusts in one instrument, an- 
nuities, combination revocable trusts, and 
trusts revocable upon notice in preceding 
year. ' 

Where the donor or testator desires the 
trustee to currently distribute to his wife 
and children part of the income from an 
irrevocable or testamentary trust, and to 
accumulate the balance for them, income 
taxes may be reduced if, instead of creat- 
ing a single comprehensive trust, the 
donor or testator provides for separate 
trusts; that is, a separate trust for each 
beneficiary. If separate trusts are cre- 
ated by a suitable clause, the accumulat- 
ed portion of the income will be taxable 


TRUST COMPANIES 





155 





to several trusts instead of one trust, 
thus lessening the tax on such income. 

Whether a single comprehensive trust 
or separate trusts have been created by 
one instrument depends upon the inten- 
tion of the donor or testator as gathered 
from the trust provisions. Great care 
should therefore be taken in expressing 
the intention of the donor or testator in 
this respect. Recent decisions on this 
question throw considerable light on the 
language deemed sufficient to create sep- 
arate trusts in one instrument. 


Where the donor or testator desires to 
relieve his wife from paying federal in- 
come taxes upon the payments she is to 
receive from his trust or estate, he may 
do so by providing that her annuity shall 
be paid out of the income, or, if neces- 
sary, from the corpus of the trust. In 
such case, the payments to the wife, be- 
ing a charge against the corpus as well 
as the income of the trust, are taxable 
to the trustee and not to the wife. But 
annuities payable only out of net income, 
though payable to the widow in lieu of 
her statutory rights in her husband’s es- 
tate, are taxable to her, not to the trust. 


In creating a trust inter vivos where 
the donor reserves the income for life, it 
might be advisable to have him also re- 
serve the right at all times during his 
life to revoke the trust. Such a trust 
may be designated as a combination re- 
vocable trust, and the basis of property 
under such a trust in the hands of the 
persons entitled under the terms of the 
trust to the property after donor’s death, 
is after such death the same as if the 
trust instrument had been a will executed 
on the date of the donor’s death. In other 
words, after the death of the donor of 
such a trust, the persons entitled to the 
trust property may use as a basis the 
value of the trust property at the date 
of donor’s death, or, in some cases, at the 
time of distribution instead of the value 
in the hands of the donor. 

If the donor desires to reserve the right 
to revoke his trust, and at the same time 
have the income which is payable to oth- 
ers not taxable to him, he may do so by 
providing that he shall not have the pow- 
er at any time during the taxable year to 
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revest in himself title to any part of the 
corpus of the trust except upon written 
notice delivered to the trustee during the 
preceding taxable year. The income of 
such a trust is not taxable to the donor 
of the trust until the year in which he 
can revest in himself title to the corpus, 
which is the year following the year in 
which such notice was given. 

In preparing an inter vivos trust, gift 
taxes must also be taken into considera- 
tion. All transfers of property in trust 
are subject to the gift tax except a trust 
“where the power to revest in the donor 
title to such property is vested in the don- 
or, either alone or in conjunction with 
any person not having a substantial ad- 
verse interest in the disposition of such 
property or the income therefrom.” 

Since the gift tax does not apply to a 
trust which is revocable by the donor 
alone, regardless of whether it may be 
revoked during the taxable year, the tax 
is likewise not applicable to a transfer of 
property in trust where the donor may 
revoke only by delivering to the trustee 
a written notice during the preceding tax- 
able year. As above seen, the income of 
a trust which is revocable by the donor 
alone only upon such notice is not tax- 
able to the donor for income tax purposes 
until the year after such notice has been 
given, because the donor cannot revest in 
himself title to the corpus until then. 
The creation of a trust revocable by the 
donor alone upon notice to be given in 
the preceding year may therefore save 
both income and gift taxes. 

The Gift Tax Act provides for an ex- 
emption of $5,000 on each gift, but the 
exemption does not apply to transfers of 
future interests in property. In addition 
1o this general exemption of $5,000, the 
statute also gives the taxpayer a specific 
exemption of $50,000, which is allowed 
but once. A transfer of property in an 
irrevocable trust, the value of which does 
not exceed $50,000, is therefore not sub- 
ject to the gift tax. But once the full 
specific exemption is taken, it is not 
again available to the taxpayer. - 

Testamentary Trusts 

We shall now consider the prevention 

of excessive taxation in drawing a tes- 
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tamentary trust. Some of the more im- 
portant state inheritance tax questions 
to be considered in drafting a will are 
those relating to contingent and defea- 
sible remainders, powers of appointment, 
and bequests to charities. 

In those states where a contingent re- 
mainder is taxed on the death of the 
testator, and on the basis of the most re- 
mote contingency possible under the 
terms of the will, it is important to avoid 
creating such remote contingent remain- 
ders as will result in unnecessarily high 
taxes upon the death of the testator. This 
method of taxing a contingent remainder 
is responsible in altogether too many 
cases for an excessively high though tem- 
porary inheritance tax. The excessive 
portion of such tax may to a large extent 
be avoided by not providing for remote 
contingencies which result in higher 
taxes. Such remote contingencies are 
those which make possible either the re- 
duction of the number of beneficiaries or 
that distant relatives or strangers will 
take the remainder or part thereof. Con- 
tingencies provided for which do not 
make possible either the reduction of the 
number of beneficiaries or that distant 
relatives or strangers will take any por- 
tion of the remainder do not result in 
higher taxes even though they be remote 
contingencies. 

The contingent remainder statutes in 
these states affect not only persons resid- 
ing therein, but also persons residing 
elsewhere who happen to have real prop- 
erty situated in any of such states, or 
personal property which has acquired a 
business situs in any of such states. A 
familiarity with these tax provisions is 
therefore of importance to lawyers and 
trust officers in all jurisdictions. 

In those states where the tax upon 
property subject to a power of appoint- 
ment is postponed until the death of the 
donee of the power, inheritance taxes may 
be reduced if the testator distributes part 
of the estate himself and gives the life 
tenant the power to distribute the bal- 
ance. By so doing, part of the testator’s 
estate will be taxable upon the testator’s 
death, and part will be taxable on the 
death of the life tenant. 





TRUST COMPANIES 


Another method of preventing exces- 
sive inheritance taxes in preparing a will 
is to avoid leaving bequests to be devoted 
to religious, educational, and charitable 
uses outside the state of testator‘s domi- 
cile. In most states, bequests to such 
uses within the state of testator’s domi- 
cile are not taxable, while bequests to 
such uses without the state are taxable. 
In many states they are not only taxable, 
but are taxable at the very high rates 
applying to strangers. It is important 
therefore to determine whether a bequest 
to or for a religious, educational, or char- 
itable institution located without the 
state is taxable before making any be- 
quest thereto. 

If such bequest is taxable, the tax 
might be avoided in the following ways: 
by substituting a local institution, by 
leaving life insurance to the foreign in- 
stitution, or by devising to such foreign 
institution real estate situated in the 
state of its organization and operation. 
Life insurance payable to a beneficiary 
other than the estate of the insured is 
not taxable in most states, and real es- 
tate, being taxable only in the state 
where it is located, would not be taxable 
even there, because it is devised to a re- 
ligious, educational or charitable insti- 
tution in that state. 

The more important federal estate tax 
questions to be considered in drafting a 
will to avoid excessive taxation relate to 
powers of appointment and bequests to 
charities. 

The Revenue Act imposes an estate tax 
on property passing under a general pow- 
er of appointment exercised by decedent 
(1) by will, or (2) by deed executed in 
contemplation of, or intended to take ef- 
fect at or after, his death. Under such 
provision, property passing under a pow- 
er of appointment is taxable upon the 
death of the donee of the power in those 
cases where the power is a general power 
and was exercised by the donee. Since all 
property, except real estate located in 
foreign countries, left by a decedent is 
subject to federal estate taxes upon his 
death, property passing under a general 
power of appointment is taxable in the 
estate of the donor of the power as well 
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as in the estate of the donee of the power. 
However, property passing under a spe- 
cific power exercised by the donee is not 
taxable as part of the estate of the donee 
of the power. It is taxable but once, 
namely, in the estate of the donor. It is 
obvious that if the donee is given a spe- 
cific instead of a general power of ap- 
pointment, the estate is thereby protected 
against the imposition of federal estate 
taxes upon the death of the donee. 

In making bequests to charities, there 
is great danger of running into not only 
excessive state inheritance taxes, but also 
excessive federal estate taxes. In leaving 
a remainder to a religious, educational or 
charitable institution, care should be 
taken to provide that such bequest is to 
take effect on the happening of an event 
that is certain to occur. If the contin- 
gency upon which the bequest is to go to 
such institution is such that the bequest 
might never become effective, the bequest 
is not deductible from decedent’s gross 
estate. 

The federal courts have created an ex- 
ception to the above rule in cases where 
a testator gives the income of the estate 
to his widow for life and the remainder 
to charities, with the proviso that, if nec- 
essary for her comfort and support, she 
may invade the principal of the trust. In 
such cases the courts have held that if 
the bequest for charitable purposes could 
be cut off at the whim of the widow by 
merely sending a communication to the 
trustee that she needed the entire estate 
for her comfort and support, it may not 
be deducted from decedent’s gross estate. 
On the other hand, if the will shows that 
the power of the widow is limited and re- 
stricted by the judgment of the trustee, 
or where the estate is so large that the 
income therefrom is more than sufficient 
to maintain the widow according to her 
standard of living, the bequest to charity 
may be deducted from decedent’s gross 
estate. It is expected that ‘the state 
courts will follow this exception with re- 
spect to state inheritance and state estate 
taxes. 

The more important income tax ques- 
tions to be considered in preparing a will 
relate to creation of separate trusts in 
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one instrument, annuities, and basis for 
determining gain on property transmit- 
ted by death. The subjects of creating 
separate trusts in one instrument, and 
annuities, were already treated in con- 
nection with inter vivos trusts, and so 
there remains merely the subject of the 
advantageous use of the basis for prop- 
erty transmitted by death. 

During the period of administration of 
an estate, it is possible in certain cases 
for the executor and trustees to reduce 
income taxes on the profits from a sale of 


estate property. Under the present law, ° 


the executor and the testamentary trus- 
tee of a trust of personal property under 
a general or residuary bequest use dif- 
ferent bases for determining gain or loss 
on sales of personal property. The basis 
to the executor is the value of the prop- 
erty at testator’s death, while the basis 
to such trustee is the value of the prop- 
erty at the time of distribution to him. 
Since the trustee uses a later basis than 
the executor, the executor and the trustee 
in the same estate may in certain cases 
take advantage of such later basis to the 
benefit of the estate. 

For instance, where personal property 
subject to a trust has increased in value 
in the hands of the executor, and it is de- 
sired to sell it during the period of ad- 
ministration, it is readily seen that, if 
the executor distributes such property to 
the trustee, and the trustee, who may use 
the more favorable basis, makes the sale, 
income taxes on the profit from such sale 
may be greatly reduced or entirely 
avoided. 


Availability to Donor’s General Estate 


The third essential of availability of 
trust assets to donor’s general estate ap- 
plies especially to insurance trusts. It is 
advisable to include in such trust instru- 
ments provisions to relieve donor’s gen- 
eral estate. The clause for such purpose 
may provide for authority in the trustee 
to pay death taxes upon and debts of 
donor’s general estate, to purchase se- 
curities at their appraised value from 
donor’s general estate, and to loan money 
to his general estate. 

Such authority in the trustee may in 
many cases operate to prevent the sacri- 
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fice of valuable property by the estate. 
However, in drawing a clause giving the 
trustee power to relieve the donor’s gen- 
eral estate, inheritance and estate tax 
questions should be considered. 

Insurance carried by a decedent pay- 
able to a trustee or to an executor to pro- 
vide funds to meet inheritance and estate 
taxes to be levied against donor’s gen- 
eral estate is, to the extent of the amount 
used for such purposes, subject to federal 
estate taxes, and in most states to state 
inheritance and state estate taxes. The 
same is true of insurance carried for the 
purpose of paying debts and charges 
against the general estate. 

Where, instead of providing in an in- 
surance trust that the trustee is author- 
ized and directed to pay taxes and debts 
against insured’s general estate, the trus- 
tee is given merely the privilege in his 
discretion of using the proceeds to pay 
such taxes and debts, it is uncertain 
whether such a provision subjects the in- 
surance proceeds to state and federal 
death taxes. It may be claimed that the 
insurance proceeds actually used for such 
purposes enrich the estate, and to that 
extent are taxable. 

Whether a provision authorizing the 
trustee in his discretion to purchase se- 
curities from the general estate renders 
the amount actually used for such pur- 
pose subject to state and federal death 
taxes is also uncertain. If the authority 
of the trustee is limited to the purchase 
of securities at their appraised value, 
the amount used for such purchase is 
probably not taxable, as it does not en- 
rich the estate. 

A provision in a trust instrument that 
the trustee may loan money to the ex- 
ecutor of donor’s general estate likewise 
results in no enrichment to the general 
estate, and so should not render the 
amount loaned taxable. 

From what has been said, it must be 
obvious that the three essentials of a 
trust instrument — flexibility, freedom 
from excessive taxation, and availability 
to donor’s general estate—are of first 
importance, and that no trust instru- 
ment, testamentary or inter vivos, should 
be drawn prior to a consideration of all 
three of them. 
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THE DRAMA OF WILLS 


A Trust Officer Philosophizes 


(Eprtor’s Note: When the manuscript of this article was received 
it was marked “Anonymous.” The author has graciously consented to 
disclose his identity as Lee S. Trimble, vice-president and trust 





HILE the business of adminis- 
\ ' tering wills and estates is a seri- 

ous one, offering less of levity 
and more of sobering responsibility than 
most occupations, still there are phases 
of it that are less serious and often amus- 
ing. And, what is lacking in hilarity, is 
more than made up in thrills and satis- 
factions earned through rendering timely 
service, and that of having a “ringside” 
seat, so to speak, at the arena of human 
performance when the actors in the 
drama of life are faced with and reacting 
to the sternest realities. The trust officer 
who does not become adept in the study 
of human nature is either a misfit, or 
does not live up to his opportunities. 

Probably there is no one, not excepting 
the family physician, could reminisce 
more interestingly on his experiences 
than the trust officer of long service, but 
like the physician and attorney, his lips 
are sealed because of the confidential na- 
ture of his relationships with clients, 
beneficiaries, wards and cestui que trust- 
ent. He must enjoy the humorous, the 
naive and the unusual that he finds in his 
work, in private, reverting to allegory or 
example if he would share them with oth- 
ers. Confidence flows to him who can re- 
spect and keep it, and a loquacious trust 
officer will limit his own usefulness and 
progress. 

It is safe to say that the human being 
can be fully understood only when his 
conduct under stress has been observed. 
How will the news of a gain or loss of an 
inheritance affect him? How well can he 
await the ironing out of the legal techni- 
calities incident to the distribution of his 
share of an estate? How does he treat 
the thought of final separation from his 
life? Has he insane tendencies? Is he 
vengeful or cruel by nature? 
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These and other situations put human 
character and training “on the spot,” and 
what people do under such conditions 
faithfully reflects what they are at heart. 

It is true that love is the dominant 
force back of most wills, and is the nor- 
mal expression to be expected when the 
eternal verities are being faced, but there 
are exceptions. 

Hate and scorn are unlovely things at 
best, but nowhere are they more expres- 
sive or depressive than when given per- 
manent form in a last will, which, when 
legally completed and probated, must 
stand as written, unsoftened by time and 
unchanged by forgiveness or repentance. 
For instance, a father who lived in Ari- 
zona died recently leaving an estate of 
some $160,000, of which $10,000 was be- 
queathed to his daughter Lillian “to go 
to hell on.” 

A grandfather whose home was in 
Oklahoma left bequests for Paul 14 and 
Mary 12, grandchildren, provided they 
live at least 300 miles from their mother. 
In Newark, N. J. a will was offered for 
probate last year which had heavy black 
lines drawn through the name of a grand- 
son where it had appeared in the will as 
a beneficiary. It seemed that the grand- 
father while living had asked the grand- 
son to hold a ladder while some repairs 
to the house were being made. The boy 
grew tired of the task and ran away to 
play. The grandsire grew so angry that 
he swore he would cut the boy off in his 
will, which he undertook to do, as stated. 

Gratefulness to others for favors re- 
ceived is often expressed in wills and as 
gratitude is one of the most admirable of 
virtues, such instances are pleasant to 
read and to contemplate. 

In St. Louis, Mo., favorite sales clerks 
in downtown department stores had long 
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and Trust Co., Augusta 
been told by a wealthy lady customer, 
“T’ll remember you in my will.” When 
her will was probated lately, it was 
found that she had willed $200 each to 
twenty-two clerks and $500 to another. 

Another noted case of service rewarded 
was that of the Jourdan will in New 
York. Before his death, Mr. Jourdan ad- 
jured the family chauffeur to stay near 
and take care of Mrs. Jourdan, “and you 
won’t regret it.” This was done faith- 
fully for several years, and at the passing 
of the widow, the chauffeur inherited 
over $200,000 and a beautiful home in ad- 
dition. 

A very unusual bequest of this kind 
was made in the will of W. G. Fletcher, 
who was one of the organizers of the 
Farmers Savings Bank of Williamsburg, 
Ia., and who left $25,000 to it in consider- 
ation of the “many favors I have received 
from the bank.” 

Odd and bizarre provisions are fre- 
quently found in wills, that are difficult 
to explain or understand. Robert Le Bou- 
tiller, a resident of Pennsylvania, left an 
estate of $570,000. To each of two chil- 
dren there was a bequest of $1.0,000. 
What did he intend? 
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One Frank Burnham of Portland, Me., 
left his will written in cipher, with a key 
to the code in a separate place. R. K. 
H. H. H. when decoded meant $25,000 to 
a daughter. Why this method was used 
is hard to see. 

A Frenchman, M. Augusta Pasquier, 
had his will engraved on the leg of a 
chair, which was found legal and duly 
admitted to probate in Paris. 

It is not unusual to find conditions im- 
posed that are meant to control the ac- 
tions of the living, but often these ef- 
forts are not successful. There was a 
man who left his fortune to his widow 
provided she remained single. Should she 
remarry, however, the money would go to 
his brother. The widow married the 
brother, so got a husband and kept the 
money. 

In Hartford, Conn., lived a lady who 
wished to be remembered on earth, so 
willed that the residue of her estate, 
amounting to some $5,000, was to be spent 
on a gravestone to mark her resting 
place. Relatives objected and the court 
allowed that $800 was enough for that 
purpose. 

In another case, .the wife of an English- 
man left him $60,000 provided he should 
stay unmarried, but when he found he 
could get a wife who had $350,000, he gave 
up the bequest of his late lamented. 

A queer circumstance was the case of 
the famous painter Felix Ziem, who was 
falsely declared dead. Being dead his 
property would go to others. Being alive, 
he made a will, had it probated, estab- 
lished himself as his own heir and in- 
herited his property. 

And so it goes as the world wags, the 
well known human race expresses its 
ideas and desires in various ways. There 
is humor, pathos, sacrifice, supreme love, 
hate, scorn and about every characteris- 
tic to be found in mankind depicted in 
the wills that they leave behind them. 

me & & 
NEW ACCOUNTANTS ADMITTED 


Thirty-two public accountants throughout 
the country were recently admitted as mem- 
bers or associates of the American Institute 
of Accountants. The membership of this or- 
ganization now totals 2,298. 
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It’s Our Job to Manage 
Estates and Trusts 


RO 


CITY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
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company, whose charter marked 
the inception of corporate trustee- 
ship in this country, is today a 
trust company exclusively. It does 
no commercial banking business 

.. sells no securities. Its entire 
personnel is dedicated to a single 
purpose — the care and manage- 


ment of the property of its clients. 


CITY BANK FARMERS TRUST COMPANY 


Chartered 1822 


22 William Street—New York 
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Main Office, Guaranty Trust Company—Broadway, Liberty Street 
to Cedar Street. New York Federal Reserve Bank in background. 


OR nearly a century this Bank 

has served American business 
and financial interests. It provides 
its banking correspondents and 
customers with the advantages of 
ample resources and exceptional 
facilities in every phase of domestic 
and international banking. 


Guaranty Trust Company of New York 


140 Broadway 
Fifth Ave. at 44th St. Madison Ave. at 60th St. 


LONDON PARIS BRUSSELS LIVERPOOL HAVRE ANTWERP 





MID-WINTER TRUST CONFERENCE 


Trust Division, American Bankers Association 


REFERENCES TO SCHEDULED ADDRESSES: 


George A. Brownell 

Henry Bruere 

Dr. Harry Woodburn Chase 
Chester R. Davis 

H. O. Edmonds 

Alfred Fairbank 

John L. Kuhn 

Francis Marion Law 


Conference yet held by the Trust 

Division, American Bankers Asso- 
ciation, was opened February 13 at the 
Waldorf-Astoria, New York City, by H. O. 
Edmonds, president of the Trust Divi- 
sion, and vice-president of The North- 
ern Trust Company, Chicago. The five 
sessions were attended by several hun- 
dred trust executives from all parts of 
the United States. The banquet, which 
marked the termination of the Confer- 
ence, was held on the evening of Febru- 
ary 15. 

Mr. Edmonds, in his opening address, 
reviewed the difficulties of the last year, 
mentioned briefly several of the subjects 
to be treated at greater length by various 
speakers, and emphasized the importance 
of faithful adherence to the Statement of 
Principles of Trust Institutions. 


“Amid the disturbance due to receiver- 
ships and conservatorships,’ Mr. Ed- 
monds said, “the marvel is that trust de- 
partments functioned so well and re- 
turned to normal activity so quickly. 
Thanks first to the energetic cooperation 
and strong common sense of the Comp- 
troller of the Currency, J. F. T. O’Connor 
at Washington, then to the earnest effort 
of state authorities everywhere, aided by 
the activity and resourcefulness of trust 
officers and the cooperation of the entire 
headquarters force of the American 
Bankers Association, normal functioning 
of most trust departments was resumed 
as soon as the holiday was over. It was 
quickly found that even in the most em- 


[con most notable Mid-Winter Trust 


M. A. Linton 
Franklin F. Russell 
Gilbert T. Stephenson 
John A. Stevenson 
William J. Stevenson 
John Lyle Veite 
Joseph W. White 
Samuel Witting 


barrassed banking situations the trust 
departments generally were intact, their 
assets carefully and properly segregated 
and the necessary physical and account- 
ing separation scrupulously observed.” 

Mr. Edmonds mentioned the increased 
cost of trust service as “perhaps the most 
outstanding thing in trust business of the 
past year, outside of the complications 
produced by the financial crisis and the 
bank holiday.” He referred not only to 
increased payrolls, but to “the grueling 
labor of trust officers and employees 
everywhere in servicing trust assets.” 

“In normal times,” Mr. Edmonds con- 
tinued, “a corporate trustee can expect 
and require a reasonable reward and 
profit for his labor. In these times the 
hope for reasonable profit should be de- 
ferred rather than that any possible serv- 
ice to trust property should fail. The re- 
ward will come later in increased public 
confidence and reputation and this costly 
service and heavy labor is a part of our 
contribution towards the rebuilding of 
our country’s prosperity.” 

Referring to relations with the bar Mr. 
Edmonds said: “We have been even more 
diligent than heretofore in cultivating 
the friendly understanding and respect- 
ing the ethical principles of the best ele- 
ments of the bar. Wherever the bar 
stands high in public esteem we have suc- 
ceeded in exactly the measure that we 
have followed this policy. Grievances 
that have arisen have received prompt, 
intelligent attention by the Committee on 
Relations with the Bar, and nothing that 
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tact and honest intentions can effect has 
been neglected. Trust men everywhere 
must never forget that certain ethical 
principles are involved in the relations 
between a lawyer and his client, and in 
the preparation of testamentary docu- 
ments. These must be scrupulously re- 
spected at all times, and if any trust com- 
pany is lacking in this respect how can it 
be expected to live up to the high stand- 
ards of our business? 

“In a country so much given to running 
in debt as we are,” Mr. Edmonds contin- 
ued, “the institutions which make for 
thrift have an overwhelming importance 
to our national well being. These are the 
saving bank, the life insurance company 
and the trust for the support of depend- 
ents. We supplement each other and 
when we compete it should be on a decent 
basis, free from misrepresentation, each 
of us striving to help the thrifty, prudent 
man to secure and provide that which is 
most needed and most useful and safe for 
his own family situation.” 

Adoption of the Statement of Prin- 
ciples of trust service was referred to by 
Mr. Edmonds as “the most important sin- 
gle accomplishment of the past year,” al- 
though he recognized that the Statement 
is neither revolutionary nor even new. 
“Ethically it is consistent with the best 
practice of the past in this country and 
in England and its simple statements of 
duty, obligation and propriety are such 
as would naturally be required of us by 
an, intelligent, high minded settlor or by 
a chancellor in instructing a trustee.” He 
warned trust men, however, that “having 
it, even with the power of government be- 
hind it, is not enough. It must be lived 
up to in spirit. * * * The adoption of this 
statement simply puts organized corpo- 
rate trusteeship on record so that stand- 
ards of practice may everywhere be 
raised to a high level. This is vitally nec- 
essary, for the dereliction of one trustee 
brings discredit on all.” 

Francis Marion Law, president, Ameri- 
can Bankers Association, and president, 
First National Bank, Houston, Texas, 
spoke briefly at Thursday’s session. 

After mentioning the present strong 
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position of the banks, and various defi- 
nite evidences of general industrial re- 
covery, Mr. Law said: 

“Much has been said about the loosing 
of credit by banks. During the acute pe- 
riod of the depression banks for the most 
part have not been lending normally, nor 
should they be blamed. With public con- 
fidence shattered the banker was proper- 
ly concerned in liquidity, having in mind 
his primary obligation to pay off deposits. 
The situation has improved to the point 
where super-liquidity no longer seems 
necessary. Conditions have materially 
changed. Banks will desire, for every rea- 
son, to return to a more normal lending 
policy. This does not mean loose credits 
or the making of improper loans. It does 
mean a sympathetic attitude and a rec- 
ognition of responsibility for his proper 
part in the program of recovery by the 
banker as he passes upon and meets 
sound credit requirements of business as 
it swings into and continues on the up- 
ward turn. I confidently expect to see 
loan figures rise. 

“The call is clear and compelling for 
the bankers of the nation to show their 
faith just now in the future and perma- 
nence of America and America’s business. 
Leadership, able and unafraid, is called 
for. The country has a right to expect 
the bankers to assume a definite measure 
of responsibility in this leadership. It 
is at once a challenge, a duty and an op- 
portunity. The country, under the heroic 
command of its President, is on the 
march. The banker is needed to serve un- 
selfishly in directing the journey. Out of 
his experience he should be able to point 
out pitfalls and dangers and direct a 
safe course that will in due time lead to 
real and permanent recovery. 


“We have come through what was a 
real crisis because the people had a solid- 
arity of purpose and effort. What a 
proud page in the country’s history the 
record of that will be! Granting that 
we have only made a start, that the road 
to complete recovery may be long and 
tedious, and that there may be disap- 
pointments and set-backs, even so, we are 
on the way.” 





Vette Suggests How Possible Liability 


Re Gold 


Clause Abrogation May Be Avoided by Trustees 


ORPORATE fiduciaries were warned, 

in an address by John Lyle Vette of 
x the Chicago bar, before the Mid-Winter 
Trust Conference, Trust Division, American 
Bankers Association, February 13th, of their 
possible liability as a result of accepting pa- 
per money, dollar for dollar, in payment of 
obligations containing a so-called “gold 
clause.” He recommended, as one of several 
possible expedients, that instructions be ob- 
tained from courts of equity by means of 
class suits ‘“‘wherein a few beneficiaries of a 
few trusts would be made defendants as rep- 
resentatives of the entire class of benefi- 
ciaries.”’ 

Trust companies in their fiduciary capacity, 
Mr. Vette said, probably hold several billions 
in gold coin obligations. “If the Federal Gov- 
ernment has acted within its powers there is 
no problem, but doubt exists as to that and it 
is unlikely that a court fight can be avoided.” 
Although in his judgment the odds favor an 
ultimate decision sustaining the acts of the 
Government, he felt that precautionary steps 
should be taken. 

Mr, Vette, after giving numerous citations 
bearing on the question of constitutionality 
of the abrogation of the gold clause, contin- 
ued in part as follows: 


Cites Possible Liability 


“A decision by the Supreme Court is neces- 
sarily a long way off. In the meantime in- 
terest and principal are falling due, payments 
in currency are being tendered and trust com- 
panies must decide what to do. Some feel 
that the only safe course is to refuse to ac- 
cept currency and hold out for gold until the 
Supreme Court says the last word. That 
course seems unthinkable because it would 
be certain to result in loss of income and 
hardship to income beneficiaries, and in many 
cases due to the subsequent insolvency of 
obligors or depreciation of security it might 
result in loss of principal and these losses 
might easily mean liability on the part of 
the trustee. * * * 

“A paper dollar today is not worth the 
gold which was in a gold dollar of the old 
standard of weight and fineness but is only 
worth 59.06 per centum thereof. If the abro- 
gation of the gold clause by Congress be held 
unconstitutional and the House of Lords in- 


terpretation be adopted here, it could not be 
said that a trustee’s acceptance of paper 
money, dollar for dollar, in payment of a gold 
coin obligation did not hurt the beneficiaries, 
because the interpretation would require the 
payment of $1.69 in paper money for every 
dollar of a gold coin obligation. 

“Tf it should eventually be held that the 
Congressional Resolution abrogating the gold 
clause is unconstitutional and that holders 
of gold obligations are entitled to receive an 
amount of currency equal to the value of the 
gold contracted for, then a question would 
arise as to the liability to beneficiaries of 
trustees who in the meantime had accepted 
paper money, dollar for dollar, in payment 
of such obligations, when they were legally 
entitled to demand and receive from a per- 
fectly solvent obligor $1.69 for each such 
dollar. In the event of an attempt to fasten 
the suggested liability on a trustee, the fact 
that not only all other trustees but practically 
all holders of gold securities are doing the 
same thing, might be used to show that the 
trustee had used all the diligence and pru- 
dence required of him and therefore had in- 
curred no liability, but unfortunately no prec- 
edents seem nearly enough in point to justify 
a feeling of absolute security on that ground. 

“Good business judgment might dictate 
the immediate grasping of an opportunity to 
obtain paper money regardless of these con- 
siderations in some cases, as for example if 
there was some reason to fear that the debtor 
would become insolvent or that the security 
would depreciate. Such cases would be on a 
different and safer basis, 


Test Case Suggested 

“However great or slight may be the risk 
of the Supreme Court invalidating Congress’ 
attempt to abrogate the gold clause, and no 
matter what sense of security may come to 
a trustee from the knowledge that, in accept- 
ing currency he is doing what all other trus- 
tees and business men generally are doing, 
the dollars and cents involved are quite sub- 
stantial, and trustees will rest easier when 
the question is finally determined. And it is 
to the interest of the trust companies and 
their trust estates to do all in their power 
to bring about an early determination thereof 
by instituting a test case or seeing that one 
instituted by someone else is pushed. 
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“One suggested method of obviating this 
risk is to sell all gold coin obligations shortly 
before maturity and immediately reinvest in 
other gold coin obligations maturing several 
years hence. The expense and possible loss 
due to market conditions are objections to 
this plan and there may be some danger of 
its being regarded as a mere device to es- 
cape liability and for that reason ineffective. 
Another objection is that it does not take 
care of the matter of interest payable in gold 
coin. But interest isn’t so serious a matter 
because smaller amounts are involved and 
income beneficiaries by accepting current dis- 
tributions, at least by doing so for a consid- 
erable length of time, probably waive their 
right to insist on enforcement of the gold 
clause. 

“In many cases it may be possible to obtain 
express waivers from both income benefici- 
aries and remaindermen, though that wouldn’t 
work in the case of beneficiaries under dis- 
ability or in some cases of contingent remain- 
dermen. This plan is subject to the objection 
that it would needlessly agitate beneficiaries 
and perhaps encourage in them false hopes 
as to possible advantages which might ac- 
crue to them from the presence of gold obli- 
gations in their trust portfolios. 

“Where a trustee has a well-founded doubt 
as to his rights and duties, the law affords a 
well known avenue of safety, the very exis- 
tence of which suggests the unwisdom of re- 
liance on the prevailing practice of other 
trustees and business men generally, as a 
protection against liability. The trustee may 
apply to a court of equity for instructions, 
which, if followed, will protect him. That 
course was followed in Irving Trust Company 
vs. Hazlewood, 265 N. Y. Supp. 57 (May 1933) 
and the court there held the several acts 
then in force to be constitutional and author- 
ized the trustee to accept paper money. It is 
interesting to note that the case cited by the 
court as decisive of the question and the 
only precedent cited to support the court’s 
conclusion was the English Court of Appeals 
decision in the Feist case, which was sub- 
sequently reversed by the House of Lords. 


Class Suits 

“But if a separate suit must be filed for 
each trust and all beneficiaries made parties 
there are practical difficulties where a large 
trust company has a thousand or more trusts 
for example, which make the plan too expen- 
sive and cumbersome for actual use. And the 
same practical difficulties exist for each of 
many trust companies. The courts of the 
country would be clogged by a general re- 
sort to this remedy unless a means be found 
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of avoiding a separate suit for each trust. 


“The general rule undoubtedly is that all 
persons interested in the subject matter of 
litigation must be made parties or they will 
not be bound by the result, but there are cer- 
tain exceptions to this rule founded upon 
considerations of practical convenience. Ex- 
ceptions are recognized in cases (1) where 
the question is one of a common general in- 
terest, and one or more sue or defend for 
the benefit of the whole, and (2) where the 
parties are very numerous and though they 
may have separate and distinct interests yet 
it is impractical to bring them all before the 
court. In some such cases the rights and 
liabilities are so subject to change and fluc- 
tuation by death or otherwise it would not 
be possible without great inconvenience to 
include as parties all persons interested, and 
that might easily prevent the prosecution of 
a suit to a hearing. The theory is that the 
self-interest of the parties before the court 
will prompt them to diligence in protecting 
their own rights and all they do for them- 
selves is likewise in the interest of the parties 
not before the court who are in the same 
class with them, and therefore the former are 
said to represent the latter, who are bound 
by the result of the litigation as though they 
had been parties thereto by name. For this 
reason such suits are called class suits, also 
representative suits. * * * 

“If a trust company filed a bill in equity 
for instructions whether or not to accept pa- 
per money in payment of gold coin obliga- 
tions held by it as trustee of a single trust 
estate, precisely the same questions would 
be presented as would arise in the case of 
every other trust estate of which it was trus- 
tee. It would seem that under these circum- 
stances the trust company, under the rules 
concerning class suits, could in its bill men- 
tion a few specific trusts and make the bene- 
ficiaries thereunder parties defendant in their 
own right and as representatives of an en- 
tire class, consisting of all beneficiaries un- 
der all trusts in its charge as trustee owning 
gold coin obligations, and obtain a decree 
giving instructions with respect to the ac- 
ceptance or refusal of paper money in pay- 
ment which would cover and bind all trust 
estates in its charge. Such a _ proceeding 
could be brought to a conclusion within a 
reasonably short time unless an appeal was 
taken. 

“Tt may be that considerations of conven- 
ience and economy would justify one fur- 
ther step: the joinder of a number of trust 
companies in one suit as complainants, the 
beneficiaries of one or two trusts of each 






TRUST COMPANIES 


company to be made parties defendant. * * * 

“There are many decisions in many juris- 
dictions dealing with the subjects, multifari- 
ousness and class suits; and whether or not 
such a class or representative suit may be 
brought by a trust company and result in a 
decree which will bind all beneficiaries under 
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all its trusts although only a few are made 
parties, and whether more than one company 
may join as complainants in such a suit are 
questions of procedure to be answered only 
after a careful study of the precedents which 
control in the jurisdiction where the question 
arises.” 


Fairbank Analyzes Duty of Trustees in Investing 
Trust Funds—Cites French and German Records 


(CC treiees in as to the “Duty of 
Trustees in Investing Trust Funds 
.in the Present Monetary Situation,” 
as stated by Alfred Fairbank, vice-president 
and trust officer, The Boatmen’s National 
Bank of St. Louis, at the Mid-Winter Trust 
Conference, American Bankers Association, 
February 13, were as follows: 


(1) That the weight of the evidence indicates 
that the frequent changes of purchasing power of 
the dollar have at times favored the beneficiaries 
of trust funds and at other times worked against 
them; that none of these periods has called for a 
radical departure in trust investment policy. 

(2) That the present situation has not yet 
reached the place where corporate fiduciaries 
have any sound basis for throwing overboard the 
policies which have given stability and anchor- 
age in the past. 

(3) That it is the opinion of trust men gener- 
ally that the purchase of common stocks is not 
an adequate protection against inflation if it 
comes. 

(4) That the decisions of our courts generally 
pronounce that it is the duty of the trustee to 
conserve principal in dollars. 

(5) That any determination to pursue the 
purchasing power of the dollar is a decision to 
embark upon an uncharted sea and run the risk 
of self-destruction. 


Mr. Fairbank’s Questionnaire 

Mr. Fairbank, to supplement his own 
study of these questions, had sent a ques- 
tionaire to fifty institutions “picked because 
of their leadership in their respective cities, 
for their geographical diversification and for 
their large volume of trust business.” His 
questions were designed “to bring out the 
policy of the institution prior to January 1, 
1933, and any changes in that policy subse- 
quent to that date.” He received forty-four 
replies. Of these forty-four institutions, 
thirty-three had not included common stocks 
in their list of approved investments prior 
to January 1, 1933. During the past year 
twenty-seven of these thirty-three have held 
to that principle, but six have changed their 


policy and are including some common stocks 
as a part of their investments. Eleven insti- 
tutions replied that they had included com- 
mon stocks prior to January 1, 1933. All of 
these have continued their policy since then, 
maintaining with one exception about the 
same percentage of common stocks as be- 
fore; the exception being an increase in hold- » 
ings of common stocks as a result of the un- 
certain monetary policy. 

In the case of the six institutions that 
have begun to buy common stocks, one is 
buying up to thirty-three per cent, another 
up to twenty per cent, both of these being lo- 
cated in the East. In the Middle West, three 
are buying up to twenty per cent and the 
sixth up to fifteen per cent. These all in- 
dicated in their replies that they were en- 
deavoring to preserve, to some extent at 
least, the purchasing power of the funds in 
their care. The replies indicated that there 
has been no change of policy in the South, 
or West of the Mississippi River. 

There were thirty-eight answers to the 
question: “Do you regard the investment of 
funds in common stocks as an adequate safe- 
guard against inflation?’ and thirty-six were 
in the negative. 

Thirty-five replied to the question: “Do 
you regard it as the duty of the trustee to 
conserve trust principal in dollars or in pur- 
chasing power?” and twenty-nine replied: 
—‘‘in dollars.” Eight of the institutions 
that replied to this question had held com- 
mon stocks prior to January 1, 1933. Five 
of these thought it was the duty of the 
trustee to conserve in dollars and three said: 
“purchasing power and dollars.” 


Limitations of Trustee’s Power 
Mr. Fairbank expressed the opinion that 
“in only about fifty per cent of the trust in- 
struments does the language of the trust 
grant powers sufficiently wide for the trus- 
tee to include common stocks as a part of 
his investment program.” Continuing from 
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this point in his address, Mr. Fairbank said 
in part: “The language must in each case 
be very definite and statutes and history of 
the court decisions must be clear, or it would 
be hazardous for any trustee to invest in 
common stocks. A great many trust com- 
panies during the past have refrained from 
purchasing common stocks even under these 
broad powers, on the theory that it was 
too hazardous for a trust to rely on the 
fluctuating earnings of equities. If an es- 
tate came to one of them with common stocks 
as part of the portfolio, part or all of the 
stocks were usually sold, unless there were 
special reasons why they should be retained. 

“The record of corporate fiduciaries dur- 
ing the boom days prior to 1929 is an ex- 
cellent one. Then there was insistent and 
emphatic urging on the part of beneficiaries 
to embark on a large program of purchasing 
common stocks. It was not easy to with- 
stand this pressure. Today many benefi- 
ciaries are thankful that the trust companies 
of the United States did not yield to their 
clamorings, and all now generally agree that 
the policy followed by the corporate fidu- 
ciaries of not purchasing common stocks at 
that time was emphatically sound. 

“Today we have the fear of inflation. * * * 
As a so-called hedge against this feared in- 
flation, we are urged today to buy common 
stocks. The idea is that business will be 
greatly stimulated by a program of inflation, 
that company earnings will increase, that 
market prices of stocks will rise in conse- 
quence. Since inflation will reduce the pur- 
chasing power of the dollar, it is urged that 
the purchase of common stocks will offset 
this tendency and will prevent the wiping out 
either partially or entirely of the corpus of 
the trust. This brings the question clearly 
to our attention. In 1929 the urge was to 
increase the corpus and the income of the 
estate through such purchases, whereas in 
1934 the urge is made to preserve the corpus 
and increase the earnings and thus preserve 
purchasing power. 

“Trust officials as a group must not and 
cannot join the common herd. They must 
not be stampeded. They should not be easily 
tossed as a cork on the uncertain waves of 
a threatened storm. They know by experi- 
ence that when municipal. bonds break 
through a 3.75 per cent level and every bond 
man of the country says that they will go to 
a 3 per cent level, the time has come to sell 
municipals, or, as one trust man put it to 
me, ‘Whenever a certain municipal dealer’s 
list begins to lengthen out, I think the time 
is approaching to sell high-grade municipals.’ 

“As custodians of trust funds we are un- 
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der an obligation to proceed with due cau- 
tion. If the altered currents of financial and 
monetary affairs now justify our scrapping 
the principles which have governed the in- 
vestment of trust funds for so many years, 
then it is our duty to sever our allegiance to 
those principles and to direct our actions 
along whatever course seems most advisable 
in the light of existing conditions. But be- 
fore we so depart from the trails which have 
been blazed for us we must be positive that 
the departure is imperative. It is our duty 
to consider all evidence which may bear upon 
the problem confronting us. We must exam- 
ine the experience of other nations which 
have devalued their currencies to see what 
consequences have attended inflation in the 


past. 
Results of French Inflation 


“France and Germany afford excellent ex- 
amples of modern inflation. It is obviously 
impossible to say that our situation now is 
parallel to that either of France or of Ger- 
many in 1919, and equally impossible to say 
in advance that the course inflation will pur- 
sue here will prove similar to the course it 
followed in these European countries. You 
will, of course, understand that in citing the 
French and German examples I do not imply 
anything as to what is in store for us; none 
of us know that. But since we as trust offi- 
cers have been requested to buy equities and 
real estate and discount bonds to preserve 
the purchasing power of our trusts in the 
face of inflation, let us see what happened to 
the prices of these things when other na- 
tions inflated. 

“The French inflation was not allowed to 
proceed indefinitely. The old pre-war franc 
was not wiped out in the inflation; it was 
devalued about 80 per cent in gold content, 
but it was not reduced to worthlessness. 
France entered its post war inflation with a 
france worth about twenty cents in American 
currency and emerged with a franc worth 
slightly less than four cents—I refer of 
course to the American currency which ex- 
isted prior to President Roosevelt’s inaugura- 
tion—and, as I have said, this represents a 
devaluation in terms of exchange quotations 
of 80 per cent. The Frenchman, however, is 
not immediately interested in this figure. 
Speaking broadly, he spends his money in 
France, and if he can buy as much in Paris 
or Bordeaux or Calais with his new franc as 
he could buy with the old one, he does not 
greatly care what amount of foreign cur- 
rency he can purchase with it. The depre- 
ciation which interests him is the deprecia- 
tion consequent to an increase in the gen- 
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eral price level, and it is with that sort of 
depreciation that we shall deal. 

“The internal retail price level in France 
rose during the inflation period—1919 to 1927 
—by some 150 per cené. It is this figure that 
we must bear in mind in gauging the suc- 
cess of a hedge against inflation. If there 
was a trust fund having a corpus of one 
million francs in 1919, it should have appre- 
ciated to two and one-half million francs, 
an increase of 130 per cent by 1927; other- 
wise in terms of its purchasing value it act- 
ually depreciated in as real a sense as 
though some of the securities in the trust 
had been wantonly torn up and scattered. 

“Now if holding common stocks is an 
adequate hedge against inflation, the prices 
of French common stocks from 1919 to 1927 
should have risen on the average by at least 
150 per cent. This is theory; let us see what 
happened in actuality. 

“The index of 288 stocks compiled by the 
Statistique Générale rose over the years men- 
tioned by 128 per cent. In other words, a 
trust invested entirely in these 288 equities 
suffered a depreciation of about 10 per cent 
in real as opposed to monetary value. This 
is not a bad record of conservation for a 
period of inflation in which the monetary 
unit shrank by 80 per cent. The ideal of con- 
stancy of purchasing power is at least kept 
in sight. 

“The situation is far more complicated, 
however, than these figures would indicate. 
The index I have quoted is made up of a 
wide variety of classes of equities, and these 
did not move at all equally; some of them 
actually declined during the inflation. While 
textiles were going up by 254 per cent, build- 
ing materials were rising only about half as 
much, 130 per cent, chemicals were increas- 
ing only 84 per cent, and iron and steel were 
going down 16 per cent, while naval con- 
struction was plummeting by 72 per cent. 

“These figures show that successful hedg- 
ing against the French inflation was not a 
matter of random purchase and blind hold- 
ing of equities; the selection of the right 
stocks was of paramount importance. 

“The matter would appear even more com- 
plex if I should attempt to describe the situ- 
ation as it existed in intermediate years 
between 1919 and 1927; the figures I have 
cited are for the period as a whole, but of 
course equities which looked good in 1920 
looked bad in 1922 and the marketwise spec- 
ulator had to display considerable agility. 

“Now let us look for a moment at bonds. 
Three per cent rentes on the Paris Bourse 
fell from an index of 65 in January, 1919 to 
59 in March, 1927, a decline in monetary 
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value of somewhat more than’9 per cent, 
and in real value of about 64 per cent. Dur- 
ing this period an index of bonds of twelve 
groups of industries fell roughly 20 per cent 
in francs, corresponding to a depreciation in 
purchasing power of 68 per cent. 

“Tt is clearly evident that one might con- 
ceivably have done more to maintain the 
purchasing power of a trust fund during 
the French inflation by holding common 
stocks than by holding bonds, but only if he 
picked the right stocks. This factor is all 
important. One might all too easily have 
impaired rather than improved his trust’, 
position by an unfortunate selection of equi- 
ties. 


German Records Cited 


“The German experience was of course 
even more intricate. The old mark was wiped 
out entirely. An attempt to maintain the 
purchasing power of a trust fund in Ger- 
many over the period from the war to 1924 
would have been quite pathetic. I have seen 
a number of case-histories of German trust 
funds which came through the inflation, and 
the stories remind me of pictures of war- 
devastated Belgian villages. One fund which 
was worth a million gold marks at the out- 
break of the war is today nominally valued 
at 150,000 marks—with almost no income. 
Another fund of 100,000 marks in 1916 is 
now worth about 2,500—less than the an- 
nual income when the trust was first estab- 
lished. Still a third fund consisting of 200,000 
marks in 1910 is today set up at 18,000. At 
one time it was down to about $4 in Ameri- 
can currency. 


“We are interested in comparing the rela- 
tive records of various types of securities in 
coming through the inflation. The situation 
is complicated by the revaluation laws. The 
old pre-war German bonds were of course 
wiped out when the mark retreated to the 
sub-cellar, and when stabilization was ef- 
fected, the German government out of sym- 
pathy for the bondholders revalued certain 
of these bonds in new reichsmarks at about 
2% per cent of their old face value. It is 
provided that this valuation is to be in- 
creased at intervals until 1950, when presum- 
ably the bonds will be worth about 12% per 
cent of their former face value. I do not 
need to comment upon what would have 
happened to the purchasing power of a trust 
consisting of German bonds during the in- 
flation period. 

“The situation regarding equities is equal- 
ly complicated. We are forced to restrict our 
attention to corporations which outlived the 
inflation, and corporate mortality during this 
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period was naturally large. I have seen a 
record for a number of highest-grade Ger- 
man equities. If a trust fund had been 
invested entirely in this group of stocks in 
1914 and held until 1926, recovery of the 
original investment would have averaged 
641% per cent, with an annual income for the 
twelve years of a little over a per cent and 
a half. Here again, however, selection of the 
proper stocks was of tremendous importance. 

“German bankers have been quoted as say- 
ing that under the revaluation laws for bonds 
and mortgages an investor fared better with 
fixed interest obligations than with equities. 
The point is that the selection of a given 
stock, whose purchase by every reasonable 
criterion appeared sane and advised, might 
in the light of subsequent events prove to be 
most unfortunate, with calamitous results to 
the investor. 

“If the experiences of France and Ger- 
many are to be adjudged at all relevant in 
our own situation, then we can generalize 
that hedging against inflation on the stock 
market will require the intelligence of genius, 
the agility of an acrobat, and the courage of 
a centurion, together with a liberal admix- 
ture of pure luck and the help of divine 
guidance. 


Is the Problem in America Similar? 


“Turning back to the United States, let us 
assume for the moment we have an imagin- 
ary trust of $200,000. Let us assume that 
we have an instrument with broad powers 
and that the statutes and decisions permit 
the widest latitude in the handling of this 
trust. Let us also assume that our policy 
up until now has been to hold the principal 
of this imaginary trust fund in high-grade 
fixed income securities, for example: gov- 
ernment bonds, high-grade municipals, cor- 
poration bonds, and first deeds of trust. Now 
we have before us the present monetary situ- 
ation of the United States. Shall we re- 
duce our holdings of high grade bonds and 
put the proceeds in common stocks? If in- 
come is an absolute essential, we must pause 
before we take this step, because we will 
have to pay such a high price for first-class 
common stocks of companies that are paying 
dividends out of earnings, and whose finan- 
cial condition is sound, that we will suffer 
a loss in income to the trust. Probably some 
stocks not now paying dividends offer the 
greatest opportunity of enhancement in price 
and earning power if inflation becomes an 
active factor, but we cannot go from high- 
grade bonds with a regular income, to stocks 
not paying dividends. 

“Now the history of Germany and France 











clearly shows that stocks as a class do not 
go up uniformly. The conditions obtaining in 
the world generally and in France particu- 
larly in 1927, when she stabilized her cur- 
rency, are radically different from the con- 
ditions obtaining in the world today. It fol- 
lows, therefore, that the stocks which showed 
the greatest enhancement in France during 
its inflation, do not offer a sure example for 
us to choose in competing with threatened 
inflation today. For example, utilities fared 
well in France. Utilities are not a favored 
investment at the present time in the United 
States. According to the government's plans. 
the Tennessee Valley project when completed 
will provide twice as much current as was 
used by all the residential consumers in the 
United States in 1932. Other public projects 
are in prospect. 

“The government has announced a tremen- 
dous deficit. The N. R. A. has announced 
many plans which will affect the earnings 
of industry. Undoubtedly the government in 
wrestling with this huge deficit will increase 
present existing taxes on corporations, and 
will think up new and burdensome taxes for 
corporations to bear in order to overcome this 
deficit. The prospect for increased earnings 
on the part of corporations is therefore un- 
certain. 5 

“A trustee may approach the switch from 
fixed income bonds to stocks seeking a hedge 
against actual inflation with the greatest 
eare and study, only to find after he has 
selected his stocks that he has picked the 
wrong ones, or that they do not show suffii- 
cient enhancement to warrant the risk which 
he has taken. Woe be to him if he has made 
so serious a mistake as to lose his principal 
in the stock purchase after switching from 
his high-grade bond. 


Normal Criteria Lacking 


“No corporation, despite its past record 
of performance, has as yet any history under 
the New Deal that gives trustees any assur- 
ance that they can maintain for any reason- 
able time the dividends that they are now 
paying, or that under inflation they can in- 
crease those dividends in proportion to the 
reduction of the purchasing power of the 
dollar. 

“Some trustees, coming into possession of 
a new trust in which there were already some 
stocks, have held them and some have sold 
very weak corporation bonds and bought 
high-grade stocks, but I would not consider 
that as an announcement of a policy to buy 
stocks as a hedge against inflation. Some re- 
gard the foreclosure of real estate loans as 
a partial help; others are considering con- 


TRUST COMPANIES 











ESTABLISHED 


MARCH 24, 1933 


RESOURCES -$200,000,000 


The 
NATIONAL BANK 
OF DETROIT 


vertible bonds. A few having the freedom 
to do so have bought foreign bonds, notably 
Canadian and English bonds. 

“Now it is questionable whether or not a 
trust of small means, say of $25,000 or less, 
should have common stocks in it at any time, 
and he who would consider hedging could 
do very little in a situation of this kind. 
aside from limiting his investments to bonds 
of a shorter maturity. 

“Some of our trustees are trying to safe- 
guard principal against extreme inflation 
during the next few months by purchasing 
short time government obligations. In this 
way they are trying to keep an account in a 
position to take advantage of any opportu- 
nity presenting itself in the near future to 
purchase longer-term high-grade bonds. 

“It is interesting to note that before our 
present monetary problems arose and while 
we continued on the gold standard, the pur- 
chasing power of money fluctuated consider- 
ably, yet I do not recall any agitation dur- 
ing those years, or any criticism of trustees 
because they did not attempt to chase these 
fluctuations. There is no question but that 
the matter is pressing at this time, but the 
difficulty of predicting the ultimate outcome 
of the present uncertainties should caution 
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us against exaggerating the importance of 
this point of view. 

“It is well to stop and consider the legal 
decisions. It is the first duty of trustees to 
preserve the corpus of the trust. The law, 
as thus far developed, lays a heavy hand of 
obligation on the trustee to adhere to this 
principle. The courts have not yet said that 
it is the duty of the trustee to so maneuver 
the corpus of the trust that it will keep 
pace with the changing purchasing power of 
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Securities Act, as Applied to Trust Department 
Operations, Is Discussed by New York Attorney 









the dollar. To assume this as a cardinal 
principle is in my judgment an invitation to 
speculate with trust funds. 

“Is there in the present situation a suffi- 
cient basis in law for trustees to abandon 
policies developed over a period of more than 
fifty years? Would the courts approve our 
actions if we were fortunate in our common 
stock purchases, and would they absolve us 
from responsibility if it should unfortunately 
develop that we guessed wrong?” 





RUST department problems raised by 

the Securities Act of 1933 were sum- 

marized by George A. Brownell of the 
New York bar, in an address before the 
Mid-Winter Trust Conference, Trust Divi- 
sion, American Bankers Association, Febru- 
ary 13. His address in part, follows: 

“In the personal trust division, as distinct 
from ‘the corporate trust division, of the 
typical trust department, the chief Securities 
Act questions which will arise are those in 
connection with the giving of investment ad- 
vice. Related to these are the questions 
which arise out of cases where a ‘trust com- 
pany sells securities, either for its own ac- 
count or for the account of trusts where it 
is acting as trustee, or on an agency basis. 

“In all cases involving sales of securities 
a distinction must be made between those 
which are subject to the registration provi- 
sions of the Act and those which are exempt 
from registration either because they were 
originally sold or offered to the public prior 
to July 27, 1933, or for some other reason. 

“If a trust company makes a sale of a 
security, even though it is not registered, in 
interstate commerce or by the use of the 
mails, and makes any representations with 
respect to that security, the company may 
become subject to the liabilities of Section 12 
(2) of the Act. In many cases the sales will 
be purely intrastate transactions, and there- 
fore Section 12 (2) liability will not apply; 
in many other cases the sales will be made 
without representations of any kind, and 
there will therefore be no basis of liability. 
The only safe rule to follow, however, both 
in cases where ‘the trust company is selling 
for its own account, and in cases where it is 
selling for the account of a trust, will be for 
the company to make no representations of 
fact unless it has put itself in a position 


where it can sustain the burden of proof 
that it did not know, and in the exercise of 
reasonable care could not have known, that 
any of its representations were untrue or 
misleading because not complete. All of you 
doubtless used this standard of care before 
the Securities Act went into effect; the only 
additional caution is that under the Act you 
should leave your records in such shape that 
you will be able to prove in a court of law 
that you did exercise that degree of care. 

“There is some doubt as to whether this 
same rule applies under the terms of the 
Act where the trust company acts as agent 
for the buyer; that is, where it is taking an 
order from a.customer and executing it for 
him. One of the many parts of the Act 
which is not clear beyond doubt is whether 
the liabilities of Section 12 (2), which un- 
doubtedly apply to a person selling as prin- 
cipal, also apply where a person is acting as 
agent for the buyer. However, it has, I be- 
lieve, generally been the recommendation of 
conservative counsel that the section be in- 
terpreted as applying in both cases. 

“Where the security sold is not exempt 
from the registration provisions of the Act, 
not only must the foregoing precautions be 
observed, but in addition care must be taken 
to see to it that the provisions of Section 5 
are complied with. There is no question that 
Section 5 applies to agent’s transactions, sub- 
ject to the exception, contained in Section 4 
of the Act, of brokers’ transactions executed 
upon customers’ orders on any exchange or 
in the open or counter market. It must be 
borne in mind that most trust companies fall 
within the broad definition of dealers in se- 
curities which appears in Section 2 of the 
Act, and that therefore they are not exempt 
from the requirements of Section 5 until 
one year has elapsed from the last date upon 
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which a new security was bona fide offered 
to the public. * * * In order to avoid the 
complications which arise with respect to 
registered securities, some trust companies 
have for the present adopted the policy of 
not selling them to customers either as prin- 
cipal or as agent unless the transaction can 
be carried through on an intrastate basis. 


Investment advice 


“One of the more difficult of the problems 
which a trust company has to face under the 
Act is that involved in the giving of invest- 
ment advice. 

‘With respect to unregistered securities, no 
question would arise under the Act (except 
for one point which I shall refer to later) if 
the trust officer merely gives his honest ad- 
vice or opinion, and then does not act either 
as principal or agent in connection with the 
purchase of the security by the customer. If 
the trust company does so act, however, the 
danger arises that the investment advice 
may be construed as a representation with 
respect to the security in such a way as to 
create a liability under Section 12 (2). The 
only safe rule to follow—and it is a thor- 
oughly sound rule, regardless of the Securi- 
ties Act—is that no representations of fact 
should be made in connection with invest- 
ment advice unless you are in a position to 
prove that you had used reasonable care 
with respect to their accuracy and complete- 
ness. If such care is not used, and if the 
customer acquires the security from or 
through the trust company at a later date, 
claims may be made against the trust com- 
pany under Section 12 (2). If investment 
advice is given in a case where the trust 
company does not anticipate acting in con- 
nection with a purchase of the security by 
the customer, the practice has grown up 
of setting forth in the letter giving the in- 
vestment advice a paragraph to the effect 
that the advice is being given in response to 
the customer’s specific request and that it 
is not to be construed as an offer to sell, or 
the solicitation of an offer to buy, the se- 
curity described. Such a hedge clause is 
probably worth the effort of typing it out, 
but it is by no means complete protection if 
the trust company does later act in connec- 
tion with the sale. 

“When we turn to questions of investment 
advice with respect to registered securities. 
the problem takes on another complication. 
* * * Tf the investment advisory department 
of a trust company sends out a letter with 
respect to a registered security which might 
reasonably be construed as a solicitation of 
an offer to buy that security, there is danger 
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that the letter would be construed as a pros- 
pectus, and since the letter would undoubted- 
ly not be a prospectus of the kind prescribed 
by the Act, serious danger would arise that 
Section 5 had been violated. It is, I be 
lieve, generally regarded by counscl that this 
danger can, as a practical matter, be avoided, 
if a copy of the official prospectus is sent 
out with any investment advisory letter 
which describes a registered security. 

“After such a letter, with an accompany- 
ing prospectus, is sent out to a customer, is 
it advisable for the trust company to sell the 
described security to a customer or to act as 
agent for the trust company in connection 
with the customer’s purchase of the security? 
Again, the only possibility of civil liability is 
under Section 12 (2), because dealers are 
nut made liable, as such, under Section 11. 
The complicated representations in the offi- 
cial prospectus, which in most cases the trust 
company will not be able to check, make the 
situation more difficult. Whether or not a 
trust company should take on itself the bur- 
den of the possible civil liabilities in such 
a case is a question on which opinions differ. 

“In all cases where investment advice is 
given in a way which involves a description 
of a security care must be taken to comply 
with the provisions of Section 17 (b) of the 
Act. * * * This Section 17 (b) was primarily 
designed to apply . to so-called _ tipster’s 
sheets, but it is broad enough to make it 
advisable for a trust company to disclose in 
any letter describing a security the fact that 
it is receiving any consideration from the 
issuer or an underwriter in connection with 
the issue of ‘the securities described. Sup- 
pose, for example, that a trust company is 
acting as an agent for a committee in con- 
nection with a plan involving the deposit of 
securities and the issue of certificates of de- 
posit. The trust company will normally be 
paid a fee for handling the mechanics of 
such an operation, and the amount of the 
fee will frequently vary in proportion to the 
number of securities deposited. If a letter 
is written by the investment advisory de- 
partment to a customer advising him to de- 
posit, and stating its reasons for such ad- 
vice, it is wise practice for the letter giving 
the advice to disclose the facts pertaining to 
the fees which the trust company is receiv- 


ing. 


Corporate Trust Department 
“In the transfer agency department no 


questions arise with respect to securities 
which do not have to be registered. With re- 
spect to securities which are registered, or 
which should be registered, the transfer 





174 


agent must be careful to comply with the 
provisions of Section 5. The provisions of 
this section which apply here are, first, the 
rule that makes it unlawful to carry or cause 
to be carried through the mails or in inter- 
state commerce any security for the purpose 
of sale or for delivery after sale if that se- 
curity is one which should be registered, un- 
less a registration statement is in effect with 
respect to it; and, secondly, the provisions 
that make it unlawful to carry or cause to 
be carried through the mails or in inter- 
state commerce any registered security for 
the purpose of sale or for delivery after sale, 
unless it is accompanied or preceded by a 
prospectus that meets the requirements of 
the Act. 

“The first task which these provisions im- 
pose upon the transfer agent is that of de- 
termining whether or not a new issue of se- 
curities should be registered under the Act. 
* * * Tf the issuer of new securities takes 
the position that ‘the issue is exempt from 
registration, I think it is incumbent on the 
transfer agent to use some care in finding 
out whether or not this is actually the fact. 
The reason for this is that a violation of 
Section 5 might bring down on the head of 
any violating party, which would include the 
transfer agent, the criminal penalties of Sec- 
tion 24; but as these penalties of Section 24 
are only imposed in the case of wilful viola- 
tions of the Act, the transfer agent would be 
excused if it took sufficient precautionary 
steps so that it could show that its viola- 
tion was not a wilful one. Formal written 
opinions on the point should be requested by 
the transfer agent from the company’s coun- 
sel, and it would be wise, in any case of 
doubt, for the transfer agent to take the 
matter up with its own counsel. 

“If the new issue of securities is registered, 
then the transfer agent should not ship any 
of the new securities through the mails or 
in interstate commerce unless the securities 
are accompanied by a copy of the official 
prospectus. Ample supplies of prospectuses 
will presumably be furnished by the issuing 
company. Again it is incumbent on the trans- 
fer agent to use due care to see that the 
prospectus complies with the Act, in order 
to defend any charge that it is wilfully vio- 
lating the Act by sending out a prospectus 
which is not in proper form. Of course it 
is out of the question for a transfer agent to 
check a .prospectus in all its details, but care 
should be taken to secure an opinion of the 
company’s counsel that the prospectus does 
comply with the Act. In addition, the prac- 
tice has been established by cautious ‘trust 
companies of securing a copy of the official 
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prospectus from the Federal Trade Commis- 
sion in Washington, and comparing it with 
the prospectuses furnished by the company 
to be sure that they are in accord. The Com- 
mission should be requested to notify the 
transfer agent by telegram as soon as any 
‘stop order’ has become effective with re- 
spect to the new issue. 


Corporate Trusteeships 

“A problem similar to that which I have 
discussed with respect to transfer agencies 
arises when a corporate trustee is asked to 
authenticate and deliver a new issue of 
bonds. Generally speaking, the points to be 
covered and the precautionary steps to be 
taken, are the same as in the case of the 
delivery of stock by a transfer agent. It 
has been suggested that a corporate trustee 
can avoid liability under Section 5 by au- 
thenticating the new bonds and delivering 
them back to the company in intrastate com- 
merce, leaving it to the company to make any 
delivery which it wishes to make in inter- 
state commerce. However, I believe that 
most corporate trustees will wish to reason- 
ably satisfy themselves as to whether the 
new issue should be registered so as to avoid 
the embarrassment of having its name and 
reputation involved in a case where an issu- 
ing company has negligently failed to com- 
ply with the requirements of the Act. 


Corporate Agencies 

“Numerous miscellaneous questions under 
the Act arise in connection with various cor- 
porate agency accounts. One example which 
has caused considerable discussion in the 
past few months is that which comes up in 
connection with exchanges of securities. You 
will remember that one of the transactions 
exempted by Section 4 from the requirements 
of the registration provisions is—I shall 
quote from the Act—‘the issuance of a secur- 
ity of a person exchanged by it with its 
existing security holders exclusively, where 
no commission or other remuneration is paid 
or given, directly or indirectly, in connection 
with such exchange.’ Recent typical exam- 
ples under this clause have been the ex- 
change offers made by foreign governments 
to exchange bonds payable in their own re- 
spective currencies for outstanding dollar 
bonds. It will be noted that the issue of the 
new securities in such a case is only exempt 
from registration if ‘no commission or 
other remuneration’ is paid or given, directly 
or indirectly, in connection with the ex- 
change. What constitutes commission or 
other remuneration? In the early days of 
the Act representatives of the Federal Trade 
Commission orally took the position that any 
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payment of any kind made by the issuer in 
connection with the exchange constituted 
such commission or other remuneration. The 
Commission has now agreed, however, that 
where the commission or remuneration con- 
sists of a payment made to a corporate trus- 
tee or other agency for its services in han- 
dling the mechanics of the exchange, it falls 
without the definition of the Act and does 
not prevent the transaction from being ex- 
empt. However, if the payment is for some- 
thing more than services in handling the 
mechanics, the rule would properly be other- 
wise, * * * 

“Another type of transaction where care 
must be exercised is that where the trust 
company acts as depositary for a protective 
committee. Certificates of deposit fall within 
the class of securities which must be regis- 
tered under the Act, and the issuer of such 
certificates incurs liabilities by virtue of 
such registration. In the old days before the 
Securities Act it was the usual practice for 
certificates of deposit to be actually signed 
and issued by the trust company which acted 
as depositary. If this were done today, it 
would probably make the trust company 
the issuer of such certificates of deposit. In 
order to avoid this the practice has grown 
up of requiring that the protective commit- 
tee, and not the depositary, sign the certifi- 
cates. This does not prevent, however, the 
committee naming the depositary as the com- 
mittee’s agent for the purpose of affixing the 
committee’s names to the certificates of de- 
posit; nor does it prevent the committee from 
appointing the trust company as its agent 
for the purpose of registering certificates. 


“The same principles which I have outlined 
with respect to certificates of deposit should 
also be applied in the case of other securi- 
ties, such as interim certificates, interim re- 
ceipts, stock purchase warrants, and the 
like. 

Underwriter’s Liability 

“Finally, a word should be said with re- 
spect to the possibility of a trust company 
assuming underwriters’ liability in connec- 
tion with the distribution of a new issue of 
securities. Suppose that a company offers a 
new issue of stock to its existing stockhold- 
ers, and stock purchase warrants are sent 
out in the usual way. In such cases the war- 
rants would have to be registered and also, 
before it is actually issued, the stock. There 
is no reason, however, why a trust company 
should not act as agent of the issuer in con- 
nection with the mailing out of the warrants 
and the handling of the other mechanics in 
connection with the entire transaction, but 
it should be careful to do nothing to bring 
it within the broad definition of the term 
‘underwriter’ in Section 2 of the Act. * * * 
If the trust company should go so far as to 
send out descriptions of the new issue of 
stock over its own name, and recommend 
generally that stockholders should take up 
their rights, it would probably be held to 
have taken upon itself the functions of an . 
underwriter within the broad language of 
this definition, and thereby to have brought 
upon itself the liabilities of Section 11 of the 
Act. The rule in any such case should be 
for the trust company to limit itself to han- 
dling the mechanics of the transaction.” 





Scientific Appraisal of New Trust Business 
Practicable, Says Witting—Urges Cooperation 


ness was the subject receiving chief 

attention at the second session of the 
Mid-Winter Trust Conference, Trust Divi- 
sion, American Bankers Association, Febru- 
ary 13. 

Walter von Tresckow, assistant vice-presi- 
dent, Central Hanover Bank and Trust Com- 
pany, New York, who conducted the informal 
discussion of present-day new business prob- 
lems, involving advertising, personal repre- 
sentation and publicity, introduced Samuel 
Witting, second vice-president, Continental 
Illinois National Bank and Trust Company, 
Chicago, who gave the only scheduled ad- 
dress of the afternoon. 

Mr. Witting was reluctant to speak of 
himself in connection with appraisal work 
conducted since 1931. “My position before 
the trust new business men and the banks 
and trust companies of this country,” he 
said, “is somewhat similar and akin to being 
‘on the Spot,’ and that is why I believe a 
statement is due you. The volume on ‘The 
Evaluation of New Trust Business,’ which 
has just been published and to which our 
chairman has referred, is really the culmina- 
tion of a study started by the New Trust 
Business Committee of the Chicago Banks 
and Trust Companjes in the early autumn of 
1931. Without the keen interest on the part 
of the members of this committee and the 
support of our respective institutions, this 
work would probably not be in your hands 
at this time. That I appear as sole author 
and publisher was not of my own seeking. 
nor my own choice. It was through force 
of circumstances that I appear in that ¢ca- 
pacity. When I assumed the responsibility as 
sole author and publisher I also assumed 
the obligations connected with this work. 

“Now, you can readily appreciate that the 
number of trust companies that can use this 
book is practically limited. If any bank 
sought to duplicate the information con- 
tained in this book the actuarial fees alone 
would be approximately $5,000, exclusive of 
the cost of publishing and the time you 
would have to put in on it. The tables have 
been worked out on the basis of the present 
value of a dollar of trust company fees, re- 
gardless of local schedules. They have been 
worked out that way so that all the trust 
companies would have a common set of 


' yes as appraisal of new trust busi- 


tables. Since the only way the trust com- 
panies can share in the cost of this work, 
which has really been carried on for the 
benefit of all, is by contributions through 
the purchase of this book and in view of 
these circumstances the price of $25 a copy 
should seem reasonable. 

“It is not my purpose to make a profit 
from the sale of this book. To show you 
what a long ways we still have to go to 
cover the entire cost I will tell you that at 
the present I am still about $2,000 short on 
the deal. Should, however, circumstances 
develop so that there would be a profit I 
assure you that it will accrue to the benefit 
of the Trust New Business Committee of the 
Chicago Banks and Trust Companies, and 
will be used for making further mathemati- 
eal research by the actuary to refine and 
simplify our processes and tables, and any 
work so done will also be given to the field, 
so that all may. benefit therefrom. 

“In working on the solution of this prob- 
lem I cannot help but feel that we all are 
partners in this undertaking. Trust com- 
panies cannot go on as they have in the 
past and spend money blindly on their new 
business efforts. We must have a measuring 
rod whereby we can gauge the results of our 
effort and direct this activity more intelli- 
gently and along the most productive lines. 
We must do this if we expect to continue 
this activity and be honest with ourselves 
and our respective institutions. In this un- 
dertaking a trust company can help itself 
the most by working with the others and 
sharing with them its individual experiences. 
Like the insurance companies we can work 
together for our common benefit on many 
phases of this work, and as we persist in 
this common purpose we will be able to re- 
fine, verify, check and recheck and ratify 
our processes and our tables and the scienti- 
fic appraisal of new trust business will be- 
come an accomplished fact.” 

Reviewing the steps which preceded prepa- 
ration of the new book, Mr. Witting said in 
part: 

“Tt was not until 1928 that we find this 
subject discussed in a public meeting. This 
took place at the convention of the Financial] 
Advertisers Association held in Utica, N. Y., 
during that year. A committee comprised of 
Paul Laferty, then of the Union Trust Con- 














pany, Cleveland, Oliver Neibel, then of the 
Commerce Trust Company, Kansas City, Mis- 
souri and Walter Tresckow, then of the Cen- 
tral Union Trust Company of New York City, 
on the cost of securing new trust business. 
Incidentally they touched upon the subject 
of the value of new trust business, but did 
not suggest any definite method for apprais- 
ing it. 

“The following winter Mr. Tresckow dis- 
cussed this subject before this group and 
presented the first method on record for de- 
termining the value of new trust business. 
The method outlined by him dealt with gen- 
eral averages, yet he touched on all the im- 
portant elements involved in this problem. 

“At the Financial Advertisers Association 
Convention held in Atlanta, Ga., in the au- 
tumn of 1929, A. Douglas Oliver of the Provi- 
dent Trust Company, Philadelphia, men- 
tioned this subject in his address. At the 
same convention W. Herrick Brown of the 
Old Colony Trust Company, Boston, in an 
excellent paper developed the idea still fur- 
ther. He broke down the new trust busi- 
ness into its various classes and computed its 
value from general averages. 

“In 1930 at the Financial Advertisers As- 
sociation Convention held in Louisville, 
Charlton Alexander of the Mississippi Valley 
Trust Company, St. Louis, divulged what he 
had been doing in his trust company in re- 
gard to this problem. He was applying ac- 
tuarial science to ascertain the present value 
of new trust business. He had worked out 
a lapsation and withdrawal chart, based 
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Linton Explains Investment Dilemma Now Facing 
Life Insurance Companies—Gives Significant Facts 





177 


upon the actual experience of his trust com- 
pany, by means of which he discounted new 
trust business for losses due to lapsation and 
withdrawal, according to the age of the 
maker of the instrument. In this chart there 
is allowed a discount of over 50 per cent for 
such losses at the younger ages and decreas- 
ingly less as the age grows older. Mr. Alex- 
ander’s method was the most scientific that 
had yet been presented and he must be given 
eredit for first applying actuarial science to 
this problem. 

“In 1931, Frederick Behrends of the Cali- 
fornia Trust Company, Los Angeles, appeared 
before this group and in a very able discus- 
sion pointed out the fact that the problem 
of evaluating new trust business was some- 
what similar to the problem faced by insur- 
ance companies selling life insurance con- 
tracts and granting annuities. 

“As we study the contribution made by 
each of these men we must acknowledge and 
give them credit for contributing their. share 
to the laying of a foundation upon which 
a structure could be erected, a set of tables 
prepared, by means of which the trust com- 
panies of this country can begin, right now, 
the evaluation of their new trust business in 
a scientific way.” 

After the Trust New Business Committee 
of the Chicago Banks and Trust Companies 
began studying the problem in the early au- 
tumn of 1931, Henry R. Corbett, consulting 
actuary, of Chicago, was engaged to aid in 
the work. 





share in bringing back prosperity just 
as soon as they are given a chance,” asserted 
M. A. Linton, president of the Provident 
Mutual Insurance Company of Philadelphia. 
in an address before the Mid-Winter Trust 
Conference, Trust Division, American Bank- 
ers Association, February 14. 

Before reciting some of the obstacles now 
standing in the way, Mr. Linton called at- 
tention to the fact that “you who represent 
the great trust business of this country have 
problems quite akin to those of life insurance 
executives who are charged with the in- 
vestment of the funds representing the re- 
serves accumulated under their policies.” 
Among the obstacles now causing hesita- 


sé ‘a 
IFE insurance reserves are great res- 
ervoirs of credit which will do their 


tion, the first mentioned by Mr. Linton was 
“uncertainty about the future value of the 
dollar.” 

“We can but hope,” he said, “that the 
59 cent dollar will produce stability and a 
feeling of confidence in the future. People 
naturally hesitate to lock up their funds for 
a long time if the dollars that will come 
back are going to purchase a lot less than 
present dollars. 

“Another is the Securities Act which im- 
poses such heavy liabilities upon those re- 
sponsible for the conduct of even the best 
businesses that they hesitate to incur the 
risk of issuing new securities. The life in- 
surance companies desiring to invest their 
funds wish that these hindrances could be 
removed. 
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“Finally, rising costs of production under 
. the N. R. A. codes have endangered profits 
in many lines of industry. Without profits 
borrowings can not be paid back. There can 
be no valid objection to higher wages for 
labor provided the conditions exist under 
which the industry can continue to operate 
with a proper margin between production 
and selling costs. 

“Because these obstacles exist the govern- 
ment has found it necessary to make large 
financial commitments of its own both to 
support emergency relief and made-work 
measures and to make long-time capital 
loans. The requisite funds are being bor- 
rowed and large offerings of government se- 
curities are in the offing. Are these securi- 
ties best adapted to the needs of the life in- 
surance companies? 

“A first consideration is that the com- 
panies must invest their funds at a certain 
minimum rate of interest in order to fulfill 
their contracts with their policyholders. 
Moreover they should invest in long-term 
securities. If the government issues long- 
term bonds on a basis that meets the re- 
quirements of the companies, the very fact 
that the government must pay so high a 
rate would have a serious effect upon the 
security markets generally. Thus we are 
face to face with an awkward dilemma. 

“The solution carries us back to the con- 
sideration of currency stability, obstacles to 
the new capital issues, and a means of mak- 
ing the rise in the production costs of in- 
dustry follow actual profits rather than pre- 
cede hoped-for ones. When these problems 
are solved, the long-term investment market 
will come into being again and will provide 
a powerful stimulant to sound recovery. The 
life insurance companies will be back in the 
field investing their funds conservatively in 
mortgages and corporate bonds in accordance 
with the new needs.” 


Ample Scope for Long-term Investment 


Mr. Linton regards the impression “that 
the country is already overbuilt and over- 
equipped so that long-term investment on a 
large scale is not needed” as one of the illu- 
sions which should be quickly dispelled. “The 
railroads, for example, need large amounts of 
capital to put their long-neglected proper- 
ties into good condition and to make im- 
provements in equipment. Many lines of in- 
dustry need new machinery and equipment 
generally. There is an immense field for a 
certain type of housing and for permanent 
improvements and the renovating of exist- 
ing buildings. The social utility or increased 
margin of profit resulting from these im- 
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provements will provide the funds to pay the 
interest and in due time to repay the’ prin- 
cipal of the debt. Those qualified to speak 
assure us that there are safe outlets for 
many billions of new capital in the long-term 
investment field when conditions are favor- 
able.” 

Among the statistics presented by Mr. Lin- 
ton was a table showing the estimated per- 
centages of various forms of internal debts 
owned by life insurance companies in the 
United States. This table was based on pre- 
viously published figures of the Association 
of Life Insurance Presidents showing classi- 
fied investments of fifty-one leading com- 
panies, and on statistics which appeared in 
“The Internal Debts of the United States, 
published last year by the Twentieth Cen- 
tury Fund under the direction of Evans 
Clark. Mr. Linton explained that the fig- 
ures are estimates because it was necessary 
to apply factors to the data for the fifty- 
one life insurance companies in order to 
approximate the figures for all of the com- 
panies in the country. The Federal debt 
was omitted from the table because com- 
parable figures were not available. 

His table follows: 


Estimated Percentages 
Owing to U. S. Life 
Insurance Companies, 
Classification 1932-3 
Farm mortgage debts.......... 21.8% 
Urban mortgage debts.......... 20.2% 
Railroad debts 
Public utility debts............. 16.0% 
State and local debts........... 4.3% 


Sixty-three Million Creditors 


Commenting on the significance of the 
table, Mr. Linton said: 

“When one contemplates it there comes to 
mind the discussion of inflation and its ef- 
fect upon debtors and creditors. The table 
shows the large interest which the sixty- 
three millions of American policy-holders 
have in the various classes of debts in the 
United States. A reasonable, healthy rise 
in prices would undoubtedly help the eco- 
nomic situation generally and would tend to 
lighten the burden of debt. But when it is 
claimed that inflation would help the debtor 
let us not forget the host of life insurance 
policyholders who want their policies paid 
in worthwhile money. Beyond a certain point 
a rise in prices would become increasingly 
unfair and burdensome to them, and serious 
inflation would of course work havoc. 

“Every business which attains large size,” 
Mr. Linton continued, “is likely to be the 
target of the sensation seekers who publish 
books and pamphlets to be sold at a profit 
to gullible readers. Looking at the above 
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table recalls to mind a charge recently 
leveled at life insurance. It was claimed 
that the distressing financial condition of 
many State, County and Municipal bonds 
had in large measure resulted from the reck- 
less purchase of these bonds by life insur- 
ance companies, who therefore were guilty 
of promoting extravagence on the part of 
politicians, ever looking for a source of easy 
money. The facts show how ridiculous the 
charge is.” 

He pointed out that the aggregate amount 
of debts of State and local units of govern- 
ment increased approximately $9,200 millions 
during the period from 1921 to 1932, whereas 
during the same period the life insurance 
companies having over ninety per cent of the 
total life insurance assets of the country, 
increased their holdings of State, County and 
Municipal bonds by only $450 millions. 

“As a matter of fact,’ Mr. Linton said, 
“the trouble goes back to the provisions in 
the Federal Constitution which to date have 
prevented Congress from taxing the income 
from the class of bonds we are discussing. 
Therefore the source of the large investment 
in Municipal and other tax-exempt securities 
is the large individual tax payer who is 
seeking to avoid the heavy surtaxes. More- 
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over the Securities Act of 19383 which has 
put serious obstacles in the way of much 
needed long-term investment, puts no ob- 
stacles in the way of these tax-exempt se- 
curities. Some day we shall come to realize 
the baneful effects of measures which make 
it easy for political units to borrow funds 
below the market rate. The country will 
benefit by having the situation corrected.” 

Referring specifically to investments of life 
insurance companies, Mr. Linton remarked: 

“They represent conservative non-specu- 
lative investment. One would have looked 
in vain for any appreciable amount of life 
companies’ funds in the speculative stock 
market orgy which precipitated the depres- 
sion. Life insurance funds, like the great 
bulk of the trust funds of the country, were 
conspicuous by their absence.” 

In summarizing the record of life insur- 
ance companies during recent years, Mr. Lin- 
ton said: 

“During the four depression years the 
life insurance companies in the United States 
have paid out in cash to policy-holders more 
than $8 billions, representing death claims, 
matured endowments, surrender values, pol- 
icy loans, annuities, policyholders’ dividends, 
etc. Simultaneously with the payment of 
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this huge total somewhat more than $2 bil- 
lions was being added to invested assets for 
the benefit of the policyholders. 

“This record was made possible by the 
striking manner in which the premium in- 
come of the companies has been maintained. 
When the history of the depression comes to 
be written one of the outstanding features 
will be the fact that life insurance had so 
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great a hold upon the American people that 
they actually paid premiums amounting to 
approximately $10 billions during the four 
years 1930 to 1933. This premium income 
made it possible to pay out huge sums with- 
out the necessity of liquidating any appre- 
ciable amount of securities. It also helps 
to explain why life insurance has weathered 
the storm with so few casualties.” 


Attorney, Discussing Problem of Small Trust Funds, 
Sees Need of Further "Democratization" of Service 


* REAL problem exists in the case of 
trust funds of moderate size. It 
must be solved, and corporate fidu- 

ciaries should cooperate in the solution, even 

if their cooperation is limited to advice.” 
This was the keynote of an address de- 
livered by Franklin F. Russell, of the New 

York and New Jersey bars, at the Mid-Win- 

ter Trust Conference of the Trust Division, 

American Bankers Association, February 15. 

He confined attention to trusts below the 

minimum ordinarily fixed by trust officers as 

the amount which can be handled profitably 

“and in respect of which there is practically 

no hope of obtaining directly any future 

business.” Composite funds and _ public 
trusteeships were two questions discussed. 
‘His address in part follows: 
“Trust funds of moderate size handled by 
a corporate or other experienced fiduciary, 
as opposed to outright bequests of principal 
to inexperienced widows and _ adolescent 
children, undoubtedly can be of valuable and 
important social and economic service. On 
the other hand, at the present time, such 
trust funds of moderate size undoubtedly 
cannot be handed profitably—and indeed can 
be handled only at a loss—by corporate fidu- 
ciaries. Corporate fiduciaries cannot be ex- 
pected to handle business at a loss, at least 
if there is no hope of future business to jus- 
tify the acceptance of the trust. Possibly 
such business could be made profitable, or at 

least could be handled so as not to show a 

loss, if it were handled in sufficient volume, 

in much the same way that the ordinary col- 
lection business can be handled profitably by 

a law office if there is sufficient quantity. * * 


Difficulties of a Composite Fund 


“Undoubtedly there is a place in the mod- 
ern trusteeship for a properly conducted 
composite fund, managed under the auspices 
of the conservative trust company. It would 
be very desirable if some of the difficulties 


now surrounding composite funds were re- 
moved by legislation or otherwise, so as to 
provide funds to be invested in units of 
$5 000 or $1,000 or even less. 

“IT understand that one of the chief difficul- 
ties of such a fund is the bookkeeping com- 
plexity arising out of the present United 
States income tax law under which all trans- 
actions: involving a profit and loss must be 
taken into consideration and the pro rata 
share of the profit and loss of the tax prop- 
erly allocated in the various sharers. I am 
told that this present statute constitutes an 
almost insuperable obstacle for the present 
composite fund. 

“But statutes are not unchangeable. Con- 
gress has quite properly given special treat- 
ment for insurance companies. After all, 
the investments of an insurance company 
constitute a real investment trust of the 
highest type. Similar exemptions have been 
made in the case of building loan associ- 
ations. Possibly Congress could be asked to 
make a limited exemption, say up to $5,000, 
in respect of units of a composite fund. This 
would permit suburban and rural banks to 
purchase for their trust funds units of a 
composite fund which was being operated 
by a conservative metropolitan bank. I do 
not desire to dilate at length upon the sub- 
ject of investments in general or the com- 
posite fund in particular. However, it is 
relevant to the subject of small trusts and if 
the necessary legislation could be adopted, it 
would be a great benefit for trust funds both 
small and large. There should be enough 
legal and financial acumen in this organiza- 
tion and its attorneys to devise the necessary 
legislation. 

“If, as I most earnestly believe and as I 
have tried to indicate, there is a crying so- 
cial and economic need for trust funds of 
moderate size, to be administered by an ex- 
perienced and responsible fiduciary, thor- 
oughly competent to handle investments and 
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meet other problems arising out of the trus- 
teeship, there should be some way in which 
this service is available. * * * 


Public Trustee and Politics 


“We are confronted with the proposition 
that such funds of modest size should be ad- 
ministered either by a public official such 
as the Public Trustee of England, or by 
private organizations, such as corporate 
fiduciaries. Many states have public ad- 
ministrators, but their activities are usually 
confined to handling intestate estates. They 
have no trust powers, but could be given 
such by the legislature. A public trustee 
might be under the serious disadvantage of 
being involved in politics. Possibly some of 
these disadvantages could be overcome or 
at least mitigated by having the administra- 
tive force under the civil service and hav- 
ing the executives appointed by the Governor 
and confirmed by the state senate and ap- 
pointed for a sufficiently long period to give 
them comparative independence from politi- 
cal influence. * * * 


“Whatever the minimum sum may be at 
present for either a metropolitan or a subur- 
ban bank to handle without loss, there will 
be actual cases arising in which amounts 
are below 


this minimum. Increased expe- 


rience and efficiency will perhaps eventually 
lower this sum, but there will always be a 


minimum. If trust companies do not handle 
these trusts, some one should and will. It 
would be a mistake, I venture to assert, for 
the impression to get around that trust serv- 
ice is only for the very wealthy. * * * 

“Possibly problems of the type I have in- 
dicated can be solved in other ways, for ex- 
ample, by having widows of the type I have 
mentioned purchase annuities from life in- 
surance companies, but an examination of 
the annuity rates will show that unless the 
annuitant is in late middle life, the rate of 
return is too small to solve the problem, and, 
of course, there could be no encroachment 
upon principal, no matter how urgent the 
need.” 

Earlier in his address, Mr. Russell ex- 
pressed the opinion that “the arguments as 
to the advisability of leaving property in 
trust rather than outright—at least the prop- 
erty in trust with discretionary authority 
to the trustees to invade principal—and the 
corollary argument as to appointing an ex- 
perienced fiduciary, such as a trust com- 
pany, rather than an individual, apply at 
least as forcibly in the case of a moderate 
estate as they do in the case of a large es- 
tate. Indeed, in many cases the reasons are 
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even more compelling in a moderate estate.” 

The chief reasons given by Mr. Russell for 
the “astonishing results” attained by cor- 
porate fiduciaries since the War were: “fi- 
nancial responsibility, adequate organization, 
accumulated experience, perpetual life, which 
is unaffected by human weaknesses, such as 
illness, absence, etc., and impartiality in 
passing upon the conflicting claims of bene- 
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ficiaries in cases in which the corporate fidu- 
ciary has been given discretion. 

“The advantages of corporate trusteeship,” 
he added, “have heretofore been available 
almost exclusively for the wealthy or for 
persons of comparitively substantial incomes. 
The advent of the life insurance trust is a 
step in the direction of democratization of 
trust service.” 


Proposed Joint Statement on Life Insurance Trust 
Cooperation Read Before Trust Conference by White 


NEW statement of principles for rela- 

tionships between life underwriters 

and trust men was read at the Mid- 
Winter Trust Conference, Trust Division, 
American Bankers Association, February 14, 
by Joseph W. White, trust officer, Mercantile- 
Commerce Bank and Trust Company, St. 
Louis. The statement was recommended to 
the National Association of Life Underwrit- 
ers and to the Trust Division of the Ameri- 
can Bankers Association for adoption as a 
joint statement, by the Committee on Cooper- 
ation with Trust Officers of the National As- 
sociation of Life Underwriters and the Com- 
mittee on Insurance Trusts of the Trust Di- 
vision. Mr. White is chairman of the com- 
mittee last mentioned. 

Two resolutions on cooperation were 
drafted at joint meetings of these commit- 
tees, one in 1928 and the other in 1930. 
These resolutions were adopted by the execu- 
tive committees of the two organizations. The 
committees met again on December 8, 1933. 

The members of the committee represent- 
ing the National Association of Life Under- 
writers were: Chairman Franklin W. Gense, 
of Boston, Mass.; John Hancock Mutual Life 
Insurance Company; W. Reginald Baker, 
Newark, N. J., Mutual Life Insurance Com- 
pany of New York; Paul H. Conway of Al- 
bany, N. Y., Massachusetts Mutual Life In- 
surance Company; Emmet G. Peebles, Cin- 
cinnati, Ohio, Northwestern Mutual Life In- 
surance Company; Leon Gilbert Simon of 
New York City, Equitable Life Assurance So- 
ciety of New York; John A. Stevenson of 
Philadelphia, Pennsylvania, The Penn Mutual 
Life Insurance Company. 

In addition to Mr. White, the members of 
the committee representing the Trust Com- 
pany Division were: Leslie G. McDouall, as- 
sociate trust officer, Fidelity-Union Trust 
Company of Newark, N. J.; Henry E. Sar- 
gent, secretary Trust Division, American 
Bankers Association; William A. ‘Stark, vice- 


president and trust officer, Fifth Third Union 
Trust Company, Cincinnati, Ohio; J. Lawson 
Weatherly, Fidelity-Philadelphia Trust Com- 
pany, Philadelphia; and Harvey Weeks, as- 
sistant vice-president, Central Hanover Bank 
and Trust Company of New York City. 

Mr. White said that “during the conference 
we were honored by a visit from C. V. Ander- 
son, president of the National Association of 
Life Underwriters and Roger B. Hull, man- 
aging director and general counsel of the Na- 
tional Association of Life Underwriters. The 
Insurance Trust Committee is also deeply 
indebted to Gilbert T. Stephenson, vice-presi- 
dent of the Equitable Trust Company if Wil- 
mington, Del., who met with us at dinner 
the night before our conference and offered 
many valuable suggestions.” 

The statement as read is as follows: 


Life Insurance-Trust Relationships Inevi- 
table.—The existence and continuance of active 
and intimate relations between life under- 
writers on the one hand and trust men on the 
other hand are inevitable, because life under- 
writers and trust men deal habitually with 
different but closely related aspects of estates 
of the same persons. Consequently, life under- 
writers and trust men should have a clear un- 
derstanding of and agreement upon the basic 
principles and practices underlying these re- 
lationships. 


Relationships Focus in Estate-Analyses and 
Insurance Settlements.— Life insurance-trust 
relationships focus principally in insurance- 
settlements and estate-analyses. Life under- 
writers analyze estates to determine insurance 
needs, and trust men analyze estates to deter- 
mine trust needs. In the analysis of the same 
estate it is desirable for the life underwriter 
and the trust man to collaborate in order that 
each may bring to bear upon the analysis his 
special points of emphasis. Such an estate- 
analysis usually leads to a general plan for a 
will and a mode or modes of insurance-settle- 
ment. Since the mode of settlement of the life 
insurance is an integral part of the general 
estate-plan, it is desirable in such case for the 
life underwriter and the trust man to collabo- 
rate also in determining the mode or modes of 
settlement of the customer’s life insurance. 


Life Insurance-Trust Mode of Settlement.— 
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The life insurance-trust is a mode of settle- 
ment, but, unlike the others, it is a mode that 
requires the introduction of a trustee. It is 
not a substitute for the modes of settlement 
offered by the life insurance company itself 
and should not be regarded as being competi- 
tive with optional modes of settlement. Every 
mode of settlement has its special functions 
and no single mode is equally appropriate for 
all cases. Consequently, life underwriters 
should acquaint their customers with the spe- 
cial and distinctive functions of all the modes 
of settlement, including the trust, and help 
them to select the mode best suited to their 
particular needs. Trust men should present 
the life insurance-trust as one but not as the 
only mode of settlement. 


The Use of the Terms “Option” and “Trust” 
—When not payable in a lump sum there are 
two principal methods of distributing life in- 
surance proceeds—(1) through the optional 
settlements of the life insurance policies, (2) 
through trusts administered by a corporate 
trustee. The term “trust” in connection with 
an insurance-settlement implies a fiduciary 
obligation that is enforceable in a court of 
equity as distinguished from a contractual 
obligation that is enforceable in a court of 
law. For the sake of clarity and common un- 
derstanding of terms, a mode of settlement of 
insurance should be referred to as a “trust” 
or “trust settlement” in those cases only in 
which the relation between the life insurance 
company or the trust institution and the ben- 
eficiary is, in fact, an equitable relationship of 
trustee and beneficiary and not a legal rela- 
tionship of debtor and creditor such as exists 
under policy “options.” 
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Life Insurance Options.—Both life under- 
writers and trust men realize the value and 
advantages of the optional settlements pro- 
vided in life insurance policies. 


Insurance Trusts.—The life insurance trust 
is the mode of settlement especially to be con- 
sidered in the following situations: 


1. When flexibility of administration and 
the exercise of discretionary powers are need- 
ed to meet emergencies that cannot be fore- 
seen or requirements of beneficiaries that 
cannot be provided for beforehand; 

2. When, in connection with business in- 
surance, there is need for an impartial and 
responsible third party to carry out promptly 
and faithfully the plan under which the in- 
surance was effected; 

8. ‘When the immaturity, inexperience, or 
incompetence of the beneficiaries create a 
need for the services of a local, experienced, 
and impartial financial adviser; and 

4. When the primary purpose of the insur- 
ance is to safeguard the estate against com- 
plications and shrinkage due to debts, taxes, 
and administration expenses. 


Advice of Life Underwriters and Trust 
Men Restricted to Their Respective Fields. 
While life underwriters should be familiar 
with the basic principles of trusts, and trust 
men with the basic principles of life insurance, 
neither life underwriters nor trust men should 
give technical information or advice on mat- 
ters that lie within the province of the other. 
Instead of offering technical advice or infor- 
mation on trust matters, the underwriter 
should consult with or call into conference a 
trust man of the customer’s choice; and in- 
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stead of offering technical advice or informa- 
tion on life insurance matters, the trust man 
should consult with or call into conference a 
life underwriter of the customer’s choice. 


Life Underwriters and Trust Men Acting in 
Concert on Changes in Estate-Plans.—The 
methods of distribution and administration of 
general assets and the modes of settlement of 
life insurance are integral parts of an estate- 
plan. Consequently, a trust man should not 
suggest any material change in an existing 
estate-plan that would affect the life insurance 
without first consulting with or calling into 
conference the life underwriter who had a part 
in working out the estate plan or the present 
insurance adviser of the insured. A life under- 
writer should not suggest any material change 
that would affect the will or trust arrange- 
ments without first consulting with or calling 
into conference the trust man who had a part 
in working out the estate-plan. 

Life Underwriters and Trust Men Mutually 
Helpful.—‘‘Life underwriters and trust men are 
both engaged in the processes of estate-creation, 
estate-conservation, and estate-administration 
for the same customers. They should be mu- 
tually helpful to each other if they would be 
most helpful to their customers. Mutual help- 
fulness implies that both life underwriters 
and trust men will refrain from making detri- 
mental statements about one another’s insti- 
tutions or services. The best interests of the 
customer and his beneficiaries should be the 
paramount consideration in all cases. In pro- 
moting the best interests of the customer, the 
life underwriter and the trust man find them- 
selves working together in mutual respect and 
helpfulness.” 


This statement will be considered by the 
executive committee of the Trust Company 
Division and by the executive committee of 
the National Association of Life Underwrit- 
ers and, if adopted, will be placed in the 
hands of underwriters and trust officials 
throughout the country for their future 
guidance. 


Relationships of Life Underwriters and Trust Men Are 
Discussed by John A. Stevenson and Gilbert T. Stephenson 


IFE Insurance—Trust Relationships in 

Practice” was the joint topic discussed 

before the Mid-Winter Trust Confer- 
ence, Trust Division, American Bankers As- 
sociation, February 15, by Dr. John A. Stev- 
enson and Gilbert T. Stephenson. The form- 
er, who is vice-president of the Penn Mutual 
Life Insurance Company of Philadelphia, 
treated the subject from the life under- 
writer’s point of view, and the latter, who is 
vice-president of the Equitable Trust Com- 
pany, Wilmington, Del., took the trust man’s 
point of view. 

Dr. Stevenson made it clear at the outset 
that “this discussion is not in any sense a 
debate leading to a decision in favor of one 
side or the other, but a review of some as- 
pects of the situation in which we are all 
interested.” 


His first suggestion was that there might 
be closer cooperation between the two insti- 
tutions in the future, “if the advertising ma- 
terial issued by some of the trust institu- 
tions did not imply that insurance estates are 
ordinarily dissipated unless the funds are 
administered by a trust institution.” He 
quoted from a trust company leaflet to illus- 
trate his point. 

“The reason why ‘by far the greater 
amount is still payable in one sum,’” he ex- 
plained, “is that in the average case there 
isn’t sufficient life insurance to warrant an 
income plan. The reason, too, why insurance 
money is so often used up is that the fam- 
ily’s resources are so limited that they have 
to spend the insurance money to obtain the 
necessities of life.” 

His second suggestion was that trust in- 
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stitutions should not “minimize the impor- 
tance of the guarantees lying behind the set- 
tlement options of life insurance companies.” 

His third point was that representatives 
of trust institutions should not suggest plans 
for tax saving purposes without careful con- 
sideration of all factors of the individual 
case. In this connection he was careful to 
avoid any implication that trust men needed 
this caution more than life underwriters. “I 
realize,” he said, “that customers are usu- 
ally very keen on obtaining the maximum 
tax advantages and feel that life underwrit- 
ers or trust men are incompetent if they fail 
to suggest the arrangement offering the maxi- 
mum tax saving.” 

Lack of familiarity with the technique of 
life insurance trust administration on the 
part of some trust men in small communities 
was mentioned next by Dr. Stevenson. In 
such instances he believes it would be advan- 
tageous not to push the insurance trust plan. 
He. recommended also that trust representa- 
tives should not offer technical advice on the 
options of settlement or on policy forms un- 
less they have adequate information on which 
to base such advice. 

“The best interests of the customer,” he 
said, “are of course the primary considera- 
tion, and trust men are certainly justified in 


offering criticism of plans which they feel 
to be wrong. But when dealing with the 
wide variety of contracts which present-day 
insurance offers, they should be very sure 
they are in possession of all the facts before 
upsetting an existing arrangement.” 

Dr. Stevenson suggested that trust men 
should be “punctilious about protecting the 
interest of the underwriter who originated 
the insurance trust” and that bankers should 
use “extreme caution in suggesting loans on 
policies.” 

In urging trust men not to recommend the 
living trust as preferable to the life insur- 
ance methods of building estates when addi- 
tional protection is needed, Dr. Stevenson 
said: 

“T don’t expect trust men to turn into life 
insurance representatives and the advertis- 
ing returns which insurance companies re- 
ceive indicate very plainly that it’s much eas- 
ier to interest people in plans which accu- 
mulate funds for future years than in plans 
which are primarily intended for family pro- 
tection. But when a life underwriter helps 
to establish an insurance trust, then finds his 
policyholder switching from the life insur- 
ance plan of building his estate to the in- 
stallment living trust plan, even though more 
adequate family protection is an urgent need, 
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you and I both know that his confidence in 
the trust man’s judgment is going to be seri- 
ously impaired. ; 

He urged trust men also to keep an open 
mind on the annuity question. “I hope it 
isn’t necessary to explain that I’m not hold- 
ing a brief for annuities as opposed to living 
trusts. Any intelligent person realizes that 
each type of service fills a distinct need.” 

A suggestion that trust companies evolve 
“some plan of commingled funds giving bene- 
ficiaries greater investment security,” was 
made also by Dr. Stevenson. He expressed 
the opinion that “life underwriters would 
endorse the insurance trust plan without the 
reservations which they now sometimes make 
in individual cases if it were possible for 
policyholders, when they wished, to direct 
that the proceeds should be invested in a 
commingled fund providing regular and de- 
terminable income and absolute security of 
principal.” 

In conclusion he said: “As we review the 
problems that, in individual cases, have in- 
terfered with the smooth functioning of in- 
surance trusts, we realize that these prob- 
lems do not arise from any inherent defect 
in the insurance trust plan. We realize, too, 
that far more bally-hoo is raised about the 
practices of one trust man or one underwriter 
who proves himself incompetent for the im- 
portant work he has undertaken than about 
the work of the ninety and nine ‘just men’ 
who are the backbone of the business. 

“T believe, therefore, that none of you will 
find fault with my final conclusion: My feel- 
ing is that if the policies of the trust de- 
partments are determined by trustminded 
men; if the services of the trust departments 
are directed by men whose background of in- 
formation and experience assures compe- 
tent management; and if some plan guaran- 
teeing security to beneficiaries can be 
evolved; if these ends are achieved, I think 
the problems we have mentioned will solve 
themselves and there can be no question that 
the life underwriting world will give its 
whole-hearted cooperation in the furthering 
of the insurance trust plan.” 


Trust Man’s Point of View 


Gilbert T. Stephenson’s address contained 
the following summary: 

“The ten things that I wish life underwrit- 
ers would not do are these: 

1. Confuse commercial banking and trust 
business ; 

2. State or intimate that trust institutions 
in general are motivated by self-interest in 
the selection of trust investments; 

8. Create the impression that the invest- 
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ment practices of the trust institution are 
basically inferior to those of the insurance 
company ; 

4, Create the impression that trust com- 
pany administration of the proceeds of life 
insurance is more expensive than insurance- 
company administration ; 

5. Represent that the insurance company 
offers trust service unless it actually does so: 

6. Upset existing life insurance-trust ar- 
rangements in making contacts to sell addi- 
tional insurance; 

7. Emphasize the guaranty-feature of in- 
surance-company income without making a 
complete statement about trust-company in- 
come; 

8. Discourage people from making wills 
by over-emphasizing the possibility of con- 
tests and the expensiveness of probate proce- 
dure; 

9. Undertake to give technical advice on 
trust matters; and 

10. Represent the insurance trust and the 
policy options as being competitive modes of 
settlement.” 

In elaboration of Point No. 4, Mr. Stephen 
son said in part: 

“The ‘trust institution receives commis- 
sions, not for collecting the insurance pro- 
ceeds, but for administering the trust. The 
life insurance company, whether stock or 
mutual, must include in its operating ex- 
penses an amount sufficient to cover the cost 
of administration of proceeds left with it 
under policy options. Thus the compensation 
of the trust institution is a direct charge; 
that of a life insurance company, an indirect 
charge. So far as the beneficiary is con- 
cerned there is little or no difference between 
the cost of the service whether the proceeds 
of the insurance are trusteed or left under a 
policy option.” 

On point No. 7, he said: 

“It is proper, of course, for the life under- 
writer to emphasize the fact that the life 
insurance company guarantees a minimum 
rate of income and actually pays consider- 
ably more than it guarantees, and that the 
entire resources of the company stand tc 
make good its guarantees. It is proper also 
for him to call attention to the fact that the 
trust institution does not and that it can- 
not guarantee any specified rate of incom«. 
But to stop there is to leave the impression 
that the trust -institution’s plan is funda 
mentally inferior to the insurance company’s 
plan. Good sportsmanship requires that the 
life underwriter go further and say that the 
trust institution pays all the. income it re- 
ceives however much that may be, less its 
commissions, and that the amount paid may 
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be and usually is more than that guaranteed 
and frequently more than that paid by the 
insurance company.” 

In emphasizing point No. 9, Mr. Stephen- 
son had a word for trust men also. “The 
life underwriter,” he said, “is not prepared 
to give technical advice on trust matters any 
more than the trust man is prepared to give 
technical advice on life insurance matters. 
Nothing short of actual experience in the 
administration of trusts qualifies anyone to 
give technical advice on trust administra- 
tion; and nothing short of actual experience 
in life underwriting qualifies one to give 
technical advice on life insurance. In either 
case the theory may be learned from litera- 
ture, but the practice is to be had from ex- 
perience alone.” 

On his last point, Mr. Stephenson said: 

“Under certain conditions the life insur- 
ance trust is the preferable, if not the only 
practicable, mode of settlement; under oth- 
ers, the lump sum settlement or one of the 
policy options is the preferable or, perhaps, 
the only practicable mode of settlement. The 
life insurance trust is especially adapted to 
cases in which unification of the estate, exer- 
cise of discretion, local administration, or 


safeguarding against estate-shrinkage is the 
primary consideration. Every mode of set- 
tlement of life insurance, whether offered by 
life insurance company or trust institution. 
is designed to serve a distinctive purpose. 
The life underwriter and the trust man 
should be equally ready to advise the mode 
or modes needed in the particular case with- 
out regard to whether it is a policy option or 
a trust. Any competition between policy on- 
tions and trusts is an unnecessary and un- 
natural rivalry.” 

Earlier in his address, Mr. Stephenson 
gave a brief summary of present conditions 
insofar as life insurance-trust relationships 
are concerned. 


“Life underwriters and trust men are in 
accord with each other upon the principles. 
Whatever problem there is over these rela- 
tionships arises, not out of basic, underlying, 
incontrovertible principles, but out of little, 
thoughtless, occasional practices. Not all 
life underwriters and trust men indulge in 
these practices, not even a majority do, but 
just enough on both sides to produce the 
irritation that even now disturbs and, if per- 
sisted in, will eventually impair the rela- 
tionships.” 
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New Responsibilities of Trustees Under Real 
Estate Mortgages Discussed by Chester R. Davis 


” EW Responsibilities of Trustees un- 
der Real Estate Mortgages,” was the 
subject of an address by Chester R. 

Davis, vice-president, Chicago Title & Trust 
Company, Chicago, before the Mid-Winter 
Trust Conference, Trust Division, American 
Bankers Association, February 15. 

Mr. Davis explained at the outset that “it 
should be understood that in Illinois we have 
a period of redemption of fifteen months after 
foreclosure sale, the mortgagor being permit- 
ted to redeem from the sale during a period 
of twelve months thereafter and an addi- 
tional three months being allowed any credi- 
tor of the mortgagor to exercise the right of 
redemption.” 

His address, in part, follows: 

“The matter of bondholders’ lists is of ex- 
treme importance to the trustee and all bond- 
holders in the event of a default. These lists 
should be guarded carefully as many attempts 
are made by mortgagors and others who have 
an adverse interest, to communicate direct 
with bondholders to their detriment. The 
trustee must recognize this responsibility to 
act for the bondholders, and certainly after 
default, the list should become the exclusive 
property of the trustee. It would be well to 
include such a provision in the trust deed and 
foreclosure statutes. * * * 


Cooperating with Protective Committees 

“Trustees have found it desirable to co- 
operate with bondholders’ protective commit- 
tees which called for a deposit of the bonds 
with a depositary, which was generally the 
trustee, and committees set up a secretarial 
unit for the purpose of giving all bondhold- 
ers, whether or not they had deposited, full 
information concerning the issue in question. 

“It is true that there has been some criti- 
cism from time to time from some bondhold- 
ers and others not fully informed as to the 
necessity for such agencies, the necessity for 
the service mentioned above, and the charges 
made for this service. 

“Some trustees have refused steadfastly 
to perform any duty not specifically author- 
ized or directed by the trust deed and have 
refused to cooperate with bondholders’ com- 
mittees and similar agencies. It is possible 
that their attitude was prompted by fear of 
criticism, but more probably it was their 
feeling that trust instruments should be con- 


strued strictly and that they were without 
power to alter or amend the powers given in 
the agreement. 

“It is also true that for many years courts 
of equity have construed such trust instru- 
ments very strictly and many times voiced 
the opinion that the trustee’s relationship 
with bondholders was created by the trust 
deed and the trustee must look to this instru- 
ment for its authority and act upon its peril. 
Recently, however, many courts of appeal 
have indicated, that in an emergency a court 
of equity may authorize a trustee to depart 
from the terms of the trust agreement for the 
preservation of the trust and the protection 
of the beneficiaries from loss. * * * 


Decisions in Straus Case 

“Within the last month the Appellate Court 
in Illinois has handed down a decision in a 
case entitled Straus vs. Chicago Title & Trust 
Company, as Trustee, which in effect states 
that, regardless of the limitations of a real 
estate mortgage trust deed, in the absence 
of proper provisions where bondholders are 
scattered and’ without representation, it is 
the duty of the trustee to bid in the property 
at the foreclosure sale for the benefit of all 
bondholders; that the court can modify or 
enlarge the terms of the trust instrument, 
change the interest of bondholders after sale 
from real estate to a personal property in- 
terest, and authorize the trustee under the 
jurisdiction of the court to hold and operate 
the property until an adequate price can be 
realized for sale and distribution to benefi- 
ciaries. 

“The trust deed under consideration in the 
Straus case contained no power for the trus- 
tee to bid on behalf of bondholders at the 
foreclosure sale, yet the court states that 
under certain conditions, regardless of the 
lack of power in the instrument, it becomes 
the duty of the trustee to bid in the property. 
This case has caused widespread discussion 
in Illinois, and inasmuch as similar decisions 
have been rendered recently by the Courts 
of Appeal in the States of Pennsylvania, 
Kansas, Iowa, and Connecticut, I assume that 
every trustee is giving the matter serious 
consideration. 

“Without considering the authority of the 
court to fix an upset price at which the prop- 
erty is to be sold and to direct the trustee to 





TRUST OOMPANIES 


Washington’s Largest Trust Company 


AMERICAN SECURITY 


AND TRUST OMPANY 
—— and Pennsylvania Avenue 
WASHINGTON, D. C. 


Capital andSurplus - - 
Assets over oes 


$6,800,000.00 
$45,000,000.00 


Five Banking Offices 
MEMBER FEDERAL RESERVE SYSTEM 





bid in the property on behalf of all bondhold- 
ers if that price is not otherwise realized, we 
are bound to consider the practical effect 
upon trustees. How is such sale to be fin- 
anced, and if the court does have the power 
to change an interest in real estate to a per- 


sonal property interest, how is the trustee to | 


issue its beneficial certificates of interest in 
the new real estate trust? Will such certifi- 
eates be exempt from the Federal Securities 
Act? If the court orders the trustee to bid on 
behalf of all bondholders, will the trustee be 
permitted to resign, or, having accepted the 
trust, will the court direct it to carry through 
or face a contempt order? 


“The attitude of the courts must impress 
everyone with the fact that trusteeships un- 
der real estate mortgages are active trusts. 
We may deduce, rightfully, that it is no posi- 
tion for a timid trustee. We must be pre- 
pared to accept full responsibility and fear- 
less leadership to protect bondholders’ inter- 
ests under all conditions, or refuse further 
appointments in this class of trusteeships. 
Trustees must not throw up their hands in 
despair if powers in the trust instrument are 
too limited to permit them properly to pro- 
tect the interests of bondholders. 


“It appears, upon a careful reading of these 
decisions, that the courts recognize that the 
duties and discretionary powers remain with 
the trustee as long as it conscientiously pro- 
tects the interests of bondholders. Bearing 
this in mind, trustees in the future, when de- 
faults occur, should not limit court action 
to foreclosure, but should file bills much 
broader in their terms, in the nature of a 
bill seeking the aid and direction of the 
court in administering the trust. 

“The Straus decision was given much fa- 
vorable publicity by the newspapers and joy- 
fully received by bondholders generally as 
being the panacea of all bondholders’ ills. I 


feel that it is helpful to bondholders, trus- 
tees, and protective committees in that it is 
a means which can be evoked to enforce the 
cooperation of all bondholders, thus doing 
away with the selfish minority, who some- 
times refuse to participate in reorganization, 
and whom we term ‘chiselers.’ 


Reorganizations Impeded 


“Also, reorganizations have been impeded 
since last July because of the Federal Se- 
curities Act. Members of bondholders’ com- 
mittees and others concerned with the re- 
organization of defaulted real estate bond 
issues have been greatly concerned because 
of the criminal and civil liability provisions 
of the act. They had no interest in the orig- 
inal sale and have made no profit excepting 
the meager fee sometimes paid for their serv- 
ices. Thus they refuse to proceed with the 
reorganization and distribution of the new 
securities, and the bondholders suffer because 
of the delay. Certainly Congress did not have 
reorganization of this type in mind when the 
act was passed. The exemption permitted 
under Section 3 as to corporations reorgan- 
ized by court order should, and, in all prob- 
ability, will be extended to real estate is- 
sues reorganized in this manner. 

“Even though the doctrine laid down in 
the Straus decision did away with the neces- 
sity for bondholders’ committees, committee 
service work, and depositaries, services of a 
like nature would still be necessary by the 
trustee, with a corresponding charge therefor. 
Bonds would have to be deposited in ex- 
change for the new beneficial certificates of 
interest in the trust property, and there 
would be the great volume of correspondence 
with bondholders, and other. functions of 
committee service nature to perform. 

“I believe that most trustees, as well as 
bondholders, would rather operate under a 
voluntary trust agreement than a trust im- 
posed solely by the court. 

“It should be noted, also, that the Straus 
and similar decisions apply only from the 
time of foreclosure sale. It does not rid us 
of the troublesome redemption period, or of 
the many problems which confront the trus- 
tee prior to the foreclosure sale. 

“I feel that bondholders’ committee, de- 
positary, and committee service work are still 
necessary and important agencies, which can 
cooperate with the trustee and assist in the 
proper discharge of its duties. * * * 


Detailed Suggestions 
“Before the trustee considers going into 
possession, it should; of course, inquire as to 
the nature of the property, its present oper- 
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ating rental, whether it is furnished or un- 
furnished, if furnished whether full hotel 
service is rendered, existing leases, condi- 
tion of taxes, fees to the trustee for such 
services, and such other information as may 
be obtained pertaining to the property in 
question. It must then carefully survey the 
terms of the trust deed under which it is act- 
ing and the powers given the trustee. 

“In most instances it will find that none 
of the items mentioned above are specifically 
covered, or powers given. We have found 
through experience that the ordinary deed 
permits the trustee to make advances for 
the purpose of preserving the property and 
paying taxes which otherwise might become 
a lien prior to the trust deed. It does not, 
however, permit the trustee to borrow the 
necessary money for effecting such payments. 
It provides that the trustee is entitled to a 
lien for any money so advanced, but it does 
not specify as to whether the lien is against 
the real estate or against the rents, issues 
and profits only, and there is considerable 
question as to whether the trustee can create 
any lien against the real estate which will 
come ahead of the lien created by the trust 
deed itself in favor of bondholders. It should 
also be remembered that the lien against the 
real estate is satisfied with the mortgage sale 
with the exception of any further lien grant- 
ed for the purpose of collecting the deficiency 
decree. Therefore, if the trustee relies upon 
the trust deed only in making advances, it 
is assuming an unwarranted legal risk, no 
matter how beneficient may be its motive. In 
making such advances, we do so only upon 
the authority and indemnity of the bond- 
holders’ protective committee. * * * 

“The matter of leases is particularly im- 
portant to a trustee going into possession. 
In most cases trust deeds are entirely silent 
on this subject. A number of the larger chain 
stores have been particularly adroit in ef- 
fecting revisions in their leases through in- 
tentionally withholding rentals which con- 
stituted a major portion of the income from 
the property, their leases having been ex- 
ecuted subsequent to the trust deed securing 
the bond issue, Then, when a default oc- 
curs and the trustee goes into possession, 
they claim that such action by the trustee 
constitutes a constructive eviction and that 
their leases are thereby terminated ; but they 
will consider entering into a new lease at a 
revised rental, the revision, of course, always 
being downward. Unfortunately there seems 
to be a good deal of legal merit to their posi- 
tion. There is also the question of the au- 
thority of a trustee in possession to enter 
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into leases’ with new tenants, or even to re- 
new expiring leases. 

“In connection with any action as trustee 
in possession we must always consider the 
rights of the junior lien holders and mechan- 
ics’ liens, the latter of which may even be- 
come paramount to its mortgage. The writ- 
ten .consent of the junior lien holders and 
owner of the equity should be obtained wher- 
ever possibie. * * * 

“Many corporate trustees are not equipped 
to assume the active management of real es- 
tate properties, and if they do so, would ex- 
pect to manage solely through agents. Very 
few trust deeds contain a power to employ 
such agents and without that authority there 
is always the question of delegating trust 
powers. If such agents are employed, the 
trustee assumes full responsibility for the 
honesty of their acts, including all secret 
commissions on insurance and other pur- 
chases, it being well to bear in mind that the 
principal is responsible for the acts of his 
agent, and that a fiduciary may make no 
secret profit. 

“Perhaps the greatest problem is that of 
operating the property in question. If the 
real estate is improved with a single build- 
ing with one tenant, the problem is com- 
paratively simple, but it increases with the 
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number of tenants.and the type of building 
until we reach a multiple-story hotel prop- 
erty, with all of the problems of employees, 
furniture, and service. In most instances, in 
the case of furnished apartment buildings 
or hotel properties, which require personal 
property for the proper operation and preser- 
vation of the real estate, there are no provi- 
sions in the trust deed with reference to the 
purchase of operating equipment, and gen- 
erally the personal property is not covered by 
the trust deed, but belongs to some party 
having an adverse interest. Wherever pos- 
sible in such cases we attempt to have the 
bondholders’ committee purchase the _ per- 
sonal property and permit the trustee to use 
the same without charge. Future trust deeds 
covering properties of this type should cover 
necessary operating equipment and other 
personal property as well as the real estate 
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and should comply with the state chattel 
mortgage laws, * * * 

“Immediately upon being notified of a de- 
fault, either with a request that action be 
taken or with the knowledge of conditions 
which require immediate action for the pro- 
tection of the bondholders, regardless of the 
terms of the trust deed, we deem it the trus- 
tee’s duty to investigate thoroughly the in- 
surance in force and effect upon the property, 
and for the trustee’s individual protection 
it is doubly important that not only ade- 
quate fire insurance be carried but that pub- 
lic liability, workmen’s compensation, eleva- 
tor, plate glass, and other adequate protec- 
tion is placed and that such matters be care- 
fully followed through foreclosure sale and 
redemption period, so that at all times all 
proper parties are adequately protected.” 


Handling Real Estate—Detailed Recommendations 
Based in Part on 211 Replies to Questionnaire 


The address prepared by William J. Steven- 
son, vice-president and trust officer, First 
National Bank and Trust Company of Minne- 
apolis, for the Mid-Winter Trust Conference, 
Trust Division, American Bankers Association, 
February 14, is given in full: 


CARLY all trust departments have 

real estate. Whether we have ac- 

quired it voluntarily, involuntarily or 
incidentally, the fact remains that we have 
it. In the last few years we have learned 
many lessons in connection with the subject. 
There are many more still to be learned. We 
have permitted real estate to be placed in 
trust in many instances where we should 
have definitely advised the donor not to do 
so. We have thought that where the fee 
title was put in a trust subject to a one hun- 
dred year ground-lease held by a lessee whose 
financial standing could be neither doubted 
nor questioned, that no problem could pos- 
sibly arise that would disturb either the 
trustee or the beneficiaries. We now know 
better. We have learned that vacancies, fall- 
ing rents, and rapidly mounting taxes have 
made many pieces of real estate liabilities 
instead of assets, and we have learned many 
other things. 

Recent as well as present unsettled con- 
ditions have placed heavy burdens on trus- 
tees, so that extraordinary efforts and vigi- 
lance have been added to our duties to those 
we represent. Trust departments have been 
subjected to much criticism in the last few 


years concerning the handling of real estate. 
Much of that criticism is not justified. Some 
of it doubtless is justified. It is probably 
true in many instances that we have not 
given enough thought to the organization and 
the activities of our real estate department, 
whether that department is an affiliated 
e€ mpany or is a subdivision of the trust de- 
partment. Most of us who are actively en- 
gaged in trust work have realized for some 
time that there is a possible weakness in 
many trust departments in the handling of 
real estate not only as to management but 
as to sales, rentals, repairs, insurance and 
otherwise. At any rate, it seemed to be of 
sufficient importance to justify a compara- 
tive survey, analysis and introspection of the 
subject and this discussion is based some- 
what on the results of such survey. 

Trust departments are organized primar- 
ily for the handling of securities. We have 
developed systems and talent not only for 
the purchasing of appropriate investments 
but for the supervision, conservation and sale 
of securities whether purchased by ourselves 
or contributed by the former owner. Because 
securities have heretofore constituted by far 
the major portion of trust estates, we have 
not had our attention called emphatically to 
the need for system and personnel in the 
handling of real estate. Obviously, the trust 
officer who is handling securities or other- 
wise supervising a state or trust account 
has neither the time, the talent, nor the in- 
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clination to learn the real estate business in 
addition to his already prolix and burden- 
some duties. 


Duties of Real Estate Management 


A brief outline of the multiplicity of duties 
ealling for various kinds of talent in order 
properly to handle real estate shows quite 
obviously the necessity for having a well 
organized, well trained and aggressive real 
estate department, if the trust department 
has any considerable quantity of real estate 
to handle. Such duties and responsibilities 
may be briefly classified as follows: 


(1) Inspections, appraisals and tax ad- 
justments, including watching of proposed 
local improvements resulting in additional 
assessments. 

(2) Rents, which includes the obtaining 
and selecting of tenants, the collecting of 
rents and the making of necessary repairs. 

(3) Sales. Sometimes the interested par- 
ties intend that the real estate shall be re- 
tained in the trust estate but ordinarily it 
is for sale. 

(4) The payment of taxes and the mainte- 
nance at all times of adequate insurance of 
various kinds. 

The above services are considerably multi- 
plied when we analyze the various kinds of 
real estate that find their way into the trust 
department. These may be roughly classified 
as follows: 

(1) Business property, including multiple 
residences and office buildings. 

(2) Residence property. 

(3) Vacant property useful only for indus- 
trial and trackage purposes, property useful 
only for business purposes and vacant prop- 
erty useful only for residence purposes and 
also suburban property. 

(4) Agricultural lands. 

Some of the obvious reasons for giving 
immediate study and consideration to our 
requirements in the handling of real estate 
are as follows: 


(a) We probably all have more real es- 
tate now than we have ever had before. Per- 
haps the owner from whom we obtained it 
kept it too long—perhaps he tried unsuccess- 
fully to sell it—perhaps he thought it would 
never depreciate in value—perhaps it was 
“dead” property and he didn’t realize it. 
Now it’s in the trust. What we accepted as 
a mortgage has become real estate. 

(b) We are likely to have more real estate 
to handle in the future, rather than less. 

(c) The hazards of handling real estate 
are constantly increasing. The tenants as 
well as the public are eager to find any op- 
portunity to bring action against the prop- 
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erty owner. Beneficiaries have a tendency 
to criticise the trust department for not ob- 
taining more net rent or for not selling prop- 
erty of which we have become the unwilling 
owner. 

(d) We have more problems than formerly 
such as rapidly increasing taxes and rapidly 
decreasing income, the irritation and dissat- 
isfaction of beneficiaries and the almost total 
eollapse of the real estate market, including 
the scarcity of good tenants. 

From all of the foregoing, it is easy to 
conclude that vigilance and aggressiveness 
are absolutely essential in the handling of 
real estate. 

The primary functions of a real estate de- 
partment may be briefly outlined as follows: 

(1) To inspect all properties prior to or 
at time of acquisition and to determine the 
policies to be followed in their management. 

(2) To arrange for the management of the 
property when it is required. 

(3) To supervise and control the manage- 
ment of the property. 

(4) To arrange for the sale of the prop- 
erty. 

(5) Continue frequent technical inspec- 
tions to prevent depreciation and to sug- 
gest replacements or alterations to avoid ob- 
solescence. 
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Just how such real estate is to be handled 
depends somewhat on local conditions, the 
quantity and variety of real estate in the 
trust department and also on the opportunity 
of the trust department to make an adequate 
charge for its services. 


I am not going to suggest any ideal plan 
because I have none. I am not going to dis- 
cuss the legal phases that may be involved 
here and there, nor the accounting records 
and auxiliary records required in connection 
with this branch of the trust business. 
Neither will I discuss the problems peculiar 
to agricultural lands, but nevertheless the 
handling of such properties involves some of 
the problems that are encountered in the 
handling of urban real estate. 


211 Replies to Questionnaire 


The questionnaire that was sent out a 
few weeks ago on this subject through the 
splendid cooperation of Mr. Sargent, re- 
sulted in replies being received from 211 
trust departments. This is sufficient to give 
us a good cross-section of the methods, the 
weaknesses and: the criticisms of the trust 
institutions of the country. Those replies 
have been analyzed, classified and tabulated 
by Mr. Sargent’s office and particularly by 
Miss Gildersleeve, who is entitled to much 
credit for the compilation of the results of 
the survey in a portfolio of over seventy-five 
pages. 

It was the purpose of this questionnaire 
to get a composite picture of the methods 
employed in taking care of real estate in 
trusts, and to get the valuable suggestions 
of those who have given the subject thought- 
ful consideration. An incidental purpose was 
the investigation and introspection that the 
trust officer would give concerning his own 
methods and personnel so that he might make 
needed improvements in his own department. 

The value of such introspection cannot be 
measured here but I will endeavor to give 
you briefly the developments of the other 
two purposes. 

It is a significant fact that of the 211 in- 
stitutions replying, more than one-fourth of 
them concede that their system has weak- 
nesses and some unsatisfactory resultant con- 
ditions. It may not be unfair to assume that 
some of those who reported that conditions 
were satisfactory were persuaded more by 
their loyalty to their institution than they 
might have been had they assumed a “hard 
boiled” and critical attitude. On the other 
hand, it is fair to assume that in these times 
there would be no method and no personnel 
that could be yielding completely satisfactory 
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results. At any rate, there is apparently 
room for some improvement. The survey dis- 
closed that there is little uniformity in the 
methods of handling real property, although 
by far the largest majority handle the real 
estate through a division of the trust depart- 
ment or under the direct suprevision of the 
trust department. 

About thirty of the departments handle 
real estate in outside agencies entirely or 
through an affiliated company. Generally 
speaking, outside agencies also have their 
weaknesses. We are all familiar with the 
methods and habits of many real estate deal- 
ers, their lack of system, their tendency to 
mingle the funds of their customers with 
their own, their splitting of commissions with 
“curbstone”’ brokers and, most serious of all, 
their tendency to represent the buyer or the 
tenant rather than the seller or the landlord. 

We found that over 30 per cent of the 
institutions replying handle in the same de- 
partment where they handle the trust real 
estate, real estate owned by themselves, and 
about 25 per cent of them handle real prop- 
erty owned by outsiders, i.e., owners not con- 
nected in any way with the trust depart- 
ment. 

Practically all of the trust institutions pay 
their employees on a salary basis whether 
they are real estate salesmen or are handling 
rentals. Most of them agree that no matter 
how they are handling the real estate they 
are not receiving adequate compensation and 
that speaking generally real estate is expen- 
sive to handle under any method. This means 
it is expensive both to the beneficiary and 
to the trustee, but particularly to the lat- 
ter. The complete compilation of the infor- 
mation elicited by the questionnaire is avail- 
able for any of you to study in detail as it 
will become part of the regular files of the 
trust division. 


Commissions and Fees 


As to the charging of regular commissions 
on rentals and sales in addition to the regu- 
lar fees of the trustee, the questionnaire dis- 
closed that of the 211 institutions answering, 
120 did not make any such sales or rental 
commission charges; twenty-six answered 
that they did; and thirty-eight answered 
that they did to some extent. Of those who 
answered in the negative, their comments in- 
dicated quite emphatically that they thought 
they should make such charges and many of 
them contemplated doing so. 

It is impossible definitely to outline or 
chart any detailed plan of either organiza- 
tion or methods because of the marked vari- 
ation there is in different trust departments 
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as to the quantity of real estate, its char- 
acter, locality and surrounding conditions, 
local methods of handling, talent available 
for the handling, and the remoteness of the 
real estate from the operating base. 

After the initial inspection of real estate 
and the making of our own appraisal, defi- 
nite conclusions must be reached as to the 
general policy concerning the property. This 
policy may be either that the property should 
be held for a comparatively long period in 
the hope of obtaining better prices than pres- 
ently available or that the property shall 
be placed in fair or reasonable condition and 
listed at a price that may induce an imme- 
diate sale. The mere fact that the property 
is not meeting operating expenses does not 
mean that there is no possibility of getting a 
better price in the future. After a policy of 
retention or of immediate sale has been de- 
termined upon care must be taken to recon- 
sider the policy from time to time so as to 
make sure that the best possible results are 
obtained for the trust. 

It is important that the definite policy be 
determined just as soon as possible after the 
property comes into the hands of the trustee. 

The policy and the attitude of the trustee 
in the handling of real estate must be en- 


tirely different from that of the person who - 


has just purchased a piece of real estate for 
value. The trust department is more in the 
nature of an unwilling owner. It has not 
selected the real estate because of its poten- 
tial value, its earning capacity or because it 
wants to devote it to a particular use. The 
trustee has to contend particularly in these 
days with re-establishing the earnings of 
distressed properties and perhaps with prop- 
erties that the previous owner was unable 
to dispose of in his lifetime and which con- 
stitute merely the remnants of his real es- 
tate holdings. 

Therefore, the successful handling of real 
estate by a trustee is dependent largely on 
experienced personnel. Clerical systems or 
clever rephrasing of generalities cannot take 
the place of ignorance of the basic principles 
of real estate and of general real estate prac- 
tice. The handling of real estate by a -trus- 
tee must be direct and forceful and must 
follow the best ethical practices. The mana- 
ger of the real estate department must be 
“real estate minded.” He must be familiar 
with the modes of operation not only within 
his own institution but with the policies and 
practices of real estate operators in the 
community. He must have one or more real 
estate salesmen who are devoting their en- 
tire time to the studying of the properties 
held by the trustee, the best use to be made 
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of- them and the most likely prospects to be 
obtained for their purchase or long-time leas- 
ing. Good management of improved property 
must precede the problem of how and where 
to sell it. 

Selling or renting real estate requires real 
salesmanship and specially trained men who 
have the initiative to go out and find both 
purchasers and tenants. They cannot depend 
to much extent on “For Sale” or “For Rent” 
signs nor on listing property with brokers. 
After it is decided whether property is to be 
retained, remodeled or temporarily improved 
in appearance and sold at the present mar- 
ket, it is important that each individual in 
the real estate department concentrate on a 
few properties until he has them properly 
rented or disposed of. Any way you consider 
the subject you will always reach the con- 
clusion that it requires aggressive and per- 
sistent efforts to find buyers and to find suit- 
able tenants and to keep them satisfied to 
remain as tenants. 


Detailed Recommendations 
Some of the conclusions that I have drawn 
from this questionnaire and from my own 
experience are these: 


(1) That the trust officer in charge of an 
account having real estate in it should not 
be charged with the duties and responsibili- 
ties of handling the real estate, although he 
may well urge his recommendations as to 
sale and rentals upon the individuals who 
are directly in charge of the real estate de- 
partment. 

(2) That the real estate department should 
be a division of the trust department and 
under the direct supervision of the trust 
officer. 

(3) That the real estate department, out- 
side of making appraisals and inspections for 
others, should devote its entire activities to 
the handling of the property in trusts and 
estates and should not even handle rentals 
for outside owners. 


A. H. S. POST, President 


(4) That the real estate department or di- 
vision should not handle real estate mort- 
gages and should have no connection with 
the property until the mortgage perchance 
ripens into real estate. The only exception 
to this would be where the mortgagee, i.e. the 
trust, becomes a mortgagee in possession be- 
fore foreclosure. 

(5) That much of the success of the real 
estate division depends on the personnel and 
that this is a good time to find the right 
kind of talent. 

(6) That the real estate division will prob- 
ably have a tendency to be less aggressive 
in the making of sales and the obtaining of 
tenants where the employees are working on 
a salary basis than an outside broker would 
be who obtains a commission on a sale or 
on the securing of a buyer or a tenant. Nev- 
ertheless, the salary basis is better for the 
trust than the commission basis because al- 
most invariably it will result in a better 
sale and a better tenant from the stand- 
point of the owner. It might well be the 
duty of the trust officers to stimulate ag- 
gressiveness in the real estate division. 

(7) That the real estate division should 
handle no real estate that belongs to the 
institution in its proprietary capacity that is 
in competition with the property then held 
in a trust capacity. 

(8) That, ordinarily, we should refuse to 
accept voluntary trusts consisting only of 
real estate, no matter how profitable a rec- 
ord has been made by the property nor how 
good its prospects. 

(9) That early in the administration of 
the trust or estate we should fully inform 
the beneficiaries or legatees of the exact con- 
dition of the real property and its probable 
prospects. This is frequently a revelation to 
the family because with the rapidly chang- 
ing conditions in our cities, the real estate 
that has profitably served one generation may 
not be so profitable for the next. 

(10) That generally speaking, real estate 
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has no place in a long-time trust and that it 
should be sold as soon as a satisfactory price 
can be obtained. 


(11) That mortgages may quickly become 
real estate even in the best of times. 


(12) That no trust institution should make 
mortgages, i.e., loan its money to the mort- 
gagor to sell to the public. This is equiva- 
lent to being a security affiliate and should 
the mortgage prove unsatisfactory, the trust 
institution will be blamed for it and the trust 
department will suffer. 

(13) That in studying the results of the 
survey, we find that the further west we 
go from, say, Pennsylvania, the more acute 
are the real estate problems in the trust 
department. 

(14) That if real estate is to be placed in 
a voluntary trust, the trustee should insist 
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upon a supporting fund of securities as a 
protection to the real estate. 

(15) That in making a trust in which 
there is real estate, provision should be 
made for deducting of depreciation and ob- 
solescence by the setting up of a reserve 
fund out of the gross income so that the life 
beneficiary may not receive too much in- 
come resulting in the penalizing of the resid- 
uary beneficiary. 

(16) That definite provision should also 
be made for adequate compensation for the 
handling of rentals and the. making of sales, 
which should be in addition, if possible, to 
the regular charges of the trustee for its 
routine duties. 

Gentlemen, the handling of real estate in 
trusts is a big job, worthy of your serious, 
deliberate and continuous consideration, and 
your prompt, determined and forceful action. 


‘Present-Day Tax Problems of Trustee" Are Discussed 
By Chairman of Trust Division Committee on Taxation 


The address of John L. Kuhn, manager tax 
department, Bankers Trust Company, New 
York, and chairman, Committee on Taxation, 
Trust Division, American Bankers Association, 
delivered February 15 before the Mid-Winter 
Trust Conference, is given in full: 


RUSTEES are subjected to, or affected 

by, practically every tax imposed by 

Federal and local governments upon 
individuals, and usually the tax problems are 
more intricate where a trust is concerned. 
Complications are multiplied because the 
rights and interests of the grantor and of the 
beneficiaries vary according to the terms of 
the particular trust instrument. 

To keep informed on tax liabilities, con- 
stant vigilance is required of the trustee. 
Each trust instrument must be carefully 
analyzed in order to determine the status of 
the trust for tax purposes. New legislation, 
departmental rulings and court decisions fre- 
quently require a re-examination of the in- 
denture to determine if any change in tax 
status has resulted. 


Gift Tax 

One of the first problems which arises 
when a voluntary trust is established is to 
determine the liability under the Federal 
Gift Tax Law, and this requires a study of 
the instrument relative to the power of revo- 
eation. The Gift Tax Law provides that the 
tax shall not apply to a transfer of property 
in trust where the donor, either alone or in 
conjunction with some person not having a 


substantial adverse interest in the disposi- 
tion of the property or the income there- 
from, has power to revest title to the prop- 
erty in the grantor. Where the grantor has 
such power to revoke, the annual income 
payable to beneficiaries, other than the 
grantor, is liable to gift tax subject to the 
usual exemptions. 

While on the subject of revocable trusts 
under the Gift Tax Law, it might be well to 
compare the provisions of this statute with 
the Estate and Income Tax Laws applicable 
to revocable trusts. Under the Income Tax 
Law the grantor is taxable on the income of 
a trust if at any time during the taxable year 
the grantor, either alone or in conjunction 
with any person not having a substantial 
adverse interest in the disposition of the cor- 
pus or the income therefrom, has power to 
revest title to the property in himself. The 
grantor is likewise taxable on the income 
of the trust if any person not having a sub- 
stantial adverse interest in the income or the 
corpus has the power during the taxable 
year to revest in the grantor title to the 
trust corpus. 

The Estate Tax Law provides for the taxa- 
tion of a trust where the enjoyment thereof 
at the date of the death of the grantor was 
subject to any change by the exercise of a 
power, to alter, amend, or revoke, by either 
the decedent alone or in conjunction with 
any person. 

In reviewing a_ trust 


instrument, note 
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should be made of the exact power reserved 
to the grantor, the restrictions on its exer- 
cise as to time, the persons whose consent is 
necessary, their interest in the trust corpus 
and income, and the limitation, if any, on 
persons to be benefited by change or revoca- 
tion. . 

For a trust to be treated as revocable for 
income and gift tax purposes there must be 
power to revest title to the property in the 
grantor. Under the Estate Tax Law, the 
trust may be treated as revocable even 
though the trust instrument provides that 
title to the property may never revest in the 
grantor. In the cases of Porter vs. Commis- 
sioner’ and Cook vs. Commissioner,’ it was 
held that the corpus of a trust should be 
included in the gross estate when the only 
power reserved by the settlor was to change 
the interests of the four beneficiaries, subject 
to the restriction that he could not make 
himself a beneficiary. The provisions of the 


Estate Tax Law with respect to revocation, 


also differ from those of the Income Tax 
Law, and the Gift Tax Law, in that a 
trust is revocable for estate tax if the 
power of revocation be vested in the 
grantor either alone or in conjunction 
with any person, whereas, in the case of the 
income tax and the gift tax, the power must 
be vested in the grantor, either alone or in 


conjunction with any person not having a 
substantial adverse interest in the disposition 
of the corpus of the trust or the income 
therefrom. 

Under the Income Tax Law, to be treated 
as a revocable trust the power to revoke 


must exist during the taxable year. In the 
Ashforth Estate decision,’ it was held that 
the income of the trust was not taxable to 
the grantor where he had reserved power to 
revoke the trust and revest title to the trust 
property in himself only upon giving notice 
of his intentions to the trustees within the 
first fifteen days of December in the year 
preceding the contemplated revocation and 
no such notice had been given. To this deci- 
sion the Commissioner of Internal Revenue 
assented. 

The Estate Tax Law provides that if the 
right to revoke exists at the date of death 
of the grantor the property is subject to tax. 
It was held that the value of trust property 
was to be included in the gross estate where 
the grantor whose death occurred in 1929 
had the power to revoke, alter, or amend the 
trust instrument, even though such power 
could not have been exercised until January, 
1930.* 

Under the Gift Tax Law, power of revoca- 
tion at any time, present or future, would ap- 
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pear to free the trust from gift tax. The 
time of actual relinquishment or termina- 
tion of the power to revoke (other than by 
the donor’s death), fixes the date of the gift 
and tax liability. 

Let us apply some of these principles to a 
specific case. “A” establishes a trust for the 
benefit of “B.” Power of revocation, upon 
condition that he give notice of twelve 
months and a day to the trustee, is given to 
“C,” who has no interest in the trust prop- 
erty or the income therefrom. No such no- 
tice is given. Although power to revest title 
to the property in the grantor is vested in 
a person not having a substantial adverse 
interest in the disposition of the property or 
the income therefrom, such power may not 
be exercised during the taxable year, and 
consequently the income of the trust is not 
taxable to the grantor. Since the trust may 
not be revoked by the grantor alone nor in 
conjunction with some other person, the 
trust would seem to be irrevocable for gift 
and estate tax purposes. The transfer would. 
therefore, be subject to gift tax, but would 
not be subject to estate tax as a revocable 
trust. 

These features of the tax laws are rather 
technical and complicated, and they illus- 
trate some of the difficult tax problems to be 
faced by the trustee and the need for compe- 
tent tax advisors. 

Proposed Changes in New Bill 

The following important changes affecting 
revocable trusts for estate and gift tax pur- 
poses are proposed in the new Revenue Bill 
which is now under consideration by Con- 
gress: 

Estate Tax.—A proposed amendment to 
Section 302 (d), provides that a power to 
alter, amend or revoke shall be presumed to 
exist on date of decedent’s death even though 
the exercise of such power is dependent on 
precedent notice or when revocation takes 
effect only on expiration of a specified period 
after the exercise of the power. 

An amendment is proposed to repeal Sec- 
tion 501 (c) which now specifically exempts 
transfers in revocable trusts. It is under- 
stood that the proposed amendment will have 
no effect, because the Supreme Court in Bur- 
net vs. Guggenheim® held that such trusts 
were not taxable even though the 1924 Act 
was silent on the subject. 

To determine the application and effect of 
the constantly changing tax laws, the trus- 
tee should have for ready reference a brief 
résumé of indenture provisions, particularly 
with respect to the disposition of income, the 
powers of the grantor to alter, amend or re- 
voke,. and the disposition to be made of the 
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corpus upon termination. Periodic reviews 
of trusts should be made to be certain that 
the proper returns are being made and cor- 
rect taxes paid. 

Another feature of the trust instrument 
which should be scrutinized in determining 
the application of the gift tax is to ascer- 
tain what interests the grantor has reserved 
to himself in the trust. Has he retained the 
income for life or for some other period? In 
determining the value of the property subject 
to tax, the value of any interest retained by 
the grantor and not disposed of should be 
eliminated. If the grantor is to receive the 
income of the trust for life with remainder 
to another, or others, the value of the re- 
mainder interest is determined by the mor- 
tality tables in the Regulations. Such value 
will vary according to the age of the grantor. 

Where a taxable gift is made in trust the 
duty of filing an information return is 
placed upon the beneficiary and the trustee. 
However, if either files, the other is relieved 
of the duty. The tax constitutes a lien upon 
the gift for ten years from the time the gift 
is made and the donee is personally liable if 
the tax is not paid when due. 


Income Tax 


After having considered the trust with re. 
spect to liability for the gift tax, the next 
step is to determine its status for income 
tax purposes. If the trust is revocable 


within the meaning of the Income Tax Law,. 


the grantor must pay the tax on the income 
and on profits realized from sales of assets. 
If any part of the income of the trust is, 
or in the discretion of the grantor may be 
distributed to the grantor, or held for future 
distribution to him, or applied to the pay- 
ment of insurance premiums of policies on 
the life of the grantor, then such income is 
taxable to the grantor. In other cases, the 
income is taxable to the trust as an entity, 
except that the amount of the income which is 





to be distributed currently to beneficiaries is 
taxable to such beneficiaries. In this case, 
the exception is the rule. The status of a 
testamentary trust created under a _ hus- 
band’s will, in which the widow accepts the 
income therefrom in lieu of her statutory 
rights was a subject of controversy for many 
years. The position taken by the Treasury 
Department, before the matter was decided 
by the Supreme Court, was that no income 
was to be reported by the widow until she 
had received total payments of an aggregate 
amount in excess of the value of the statu- 
tory rights which she had surrendered to 
accept the benefits of the trust. The United 
States Supreme Court put an end to the 
controversy on December 4, 1933 in the 
case of HelwWwering vs. Julia Butterworth® 
wherein it was held that where a widow 
elects to take income of a trust in lieu of her 
statutory rights, such income is taxable to 
her regardless of the value of her statutory 
rights. 

A somewhat similar situation existed in 
trusts established for the payment of annu- 
ities where beneficiaries were entitled to 
specific amounts which might be paid from 
trust principal if necessary. The Supreme 
Court has also clarified this situation. In 
the case of Pardee vs. Helvering’ it was held 
that where a will provides for an annuity at 
all events and not necessarily from income, 
the payments are not taxable to the benefi- 
ciary. The income of such a trust is taxable 
to the trust as an entity. 

Perhaps these recent decisions will be 
helpful in determining the status of trusts 
created to pay alimony, or sums in lieu of 
alimony. 

Thus far we have considered the income 
tax features of the trust only from the stand- 
point of ascertaining who is liable for pay- 
ment of the tax, the grantor, beneficiary, or 
the trust as an entity. Apart from these 
problems, the most difficult and frequent 
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questions arise in connection with the deter- 
mination of gains and losses from security 
transactions. 

The basis for determining gain or loss 
from the sale of property acquired by a 
transfer in trust prior to January 1, 1921, is 
the fair market value of the property at the 


time of acquisition by the trustee. In the 
ease of property so acquired on and after 
January 1, 1921, the basis is the same as it 
would be in the hands of the grantor. The 
trustee often has difficulty in obtaining in- 
formation from the grantor as to cost price 
and date of acquisition of securities placed 
in trust. If such information is not obtain- 
able the trustee should ascertain the date of 
acquisition by the donor as nearly as pos- 
sible. Sometimes information of this nature 
may be obtained from stock transfer records. 
The Commissioner of Internal Revenue is 
authorized by the Regulations to use the 
market value on the approximate date of ac- 
quisition by the donor in the absence of more 
definite information. 

Distributions and exchanges of securities 
in reorganizations of corporations, the issue 
of stock subscription rights and other changes 
in holdings resulting from alteration of the 
capital structure of corporations have made 
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it difficult to arrive at cost bases. Where 
stock rights are issued, the cost or other 
basis of the stock must be allocated to the 
old stock and the rights or new stock ac- 
quired. Unless care is exercised the trustee 
or other taxpayer may overlook this reduc- 
tion in the cost basis of the old stock. The 
present method of allocation in such cases 
is extremely burdensome and becomes practi- 
cally impossible to follow where many is- 
sues of rights have been received from the 
same company. Where a stockholder exer 
cises his rights he has two lots of stock with 
different cost bases after the first subscrip- 
tion; after the second issue he has four lots 
with different bases, the number of lots with 
different bases doubling with each issue of 
rights. After the exercise of right in six 
issues, for instance, he will have sixty-four 
lots with different bases and perhaps frac- 
tional shares in each group. In such cases 
it is almost impossible to keep records in a 
manner to show proper costs where sales are 
made of portions of the holdings. 

Efforts are now being made to simplify the 
method so as to relieve the taxpayer from 
the tedious calculations which are now re- 
quired. 


Where a trustee holds stock or securities 
acquired at different times and prices, diffi- 
culty is encountered in determining the cost 
basis to be used for computing gain or loss, 
when only a portion of the holding is sold. 
It is frequently important for tax purposes 
to make sale of shares acquired at a particu- 
lar date due to the cost price and in order 
to do so, it is necessary to be able to identify 
the lots. In the absence of accurate identi- 
fication, the sales are treated as having been 
made from the earliest purchases. In cases 
of exchanges where new certificates are is- 
sued and the old ones surrendered, it is 
sometimes desirable to send different lots 
to the transfer agent separately so as to 
assure proper identification to enable the 
stockholder to make sale of any particular 
shares purchased. 

Mortgage. participations, a form of invest- 
ment which became popular with trustees in 
recent years, has produced tax problems and 
a few observations on this subject may be 
helpful to the trustee. The principal prob- 
lems arise in acquisition of the mortgaged 
property under foreclosure and its subse- 
quent treatment. 

Generally when mortgaged property is sold 
for less than the amount of the mortgage, 
the balance of the mortgage, to the extent 
that it is determined to be uncollectible, may 
be charged off and deducted as a bad debt 
for income tax purposes. Where the prop- 
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erty is brought in by the mortgagee gain or 
loss is realized to the extent of the difference 
between the amount of the mortgage which 
is applied to the purchase price of the 
property and the fair market value of the 
property. The Regulations provide that the 
fair market value of the property shall, in 
the absence of clear and convincing proof to 
the contrary, be presumed to be the amount 
for which it is bid in by the taxpayer. If 
the holder of the mortgage subsequently sells 
the property so acquired, the basis for de- 
termining gain or loss is such fair market 
value of the property at the date of pur- 
chase. 

To illustrate, we shall assume that a mort- 
gage of $100,000 is held by a trustee. The 
property is bid in by him for $50,000 and a 
worthless deficiency judgment for $50,000 is 
obtained. In the absence of “clear and con- 
vincing evidence to the contrary” the fair 
market value of the property is assumed to 
be $50,000 and a loss of $50,000 if written 
off may be deducted as a bad debt. The trus- 
tee may or may not derive a benefit from 
the deductible loss, depending on whether the 
trust has income taxable to the trust as an 
entity which may be offset by the loss. Let 
us assume that the trustee is fortunate 
enough to sell the property the following 
year for $80,000. If he is unable to overcome 
by clear and convincing evidence the assump- 
tion of $50,000 as the value of the property 
when acquired it will be necessary to report 
a taxable profit of $30,000 from the sale. 
This illustrates that great caution should be 
used in fixing the price at which property is 
bought in under such conditions. 

In some instances corporations are formed 
for taking over the mortgaged property, the 
mortgage participation certificate holders ex- 
changing their certificates of interest in the 
mortgage for stock in the corporation. It is 
most important to have competent advice be- 
cause of the serious tax complications inher- 
ent in all such cases. 

This concludes our limited discussion of 
the tax problems confronting the trustee. The 
depression with its recovery program calling 
for huge sums of additional revenue has 
prompted Revenue Agents to scrutinize re- 
turns more minutely in search of further 
taxes. Trustees and other taxpayers can 
assure themselves against additional assess- 
ments only by the exercise of extreme care 
in the preparation of returns and in the pres- 
ervation of supporting data. 


326B. T. A. 1188. 
4G. C. M. 11,034. 


1288 U. S. 436. 

2C. C. A. 3rd Cer. Sept. 1933. 
553 S. Ct. 369. 

6Prentice Hall, Fed. Tax Service 9511-512. 
7Prentice Hall F. T. S., 1934, §511. 


BANK or AMERICA 


REPRESENT YOU 
IN CALIFORNIA 


Statewide metropolitan trust 
service is an integral part of 
Bank of America’s statewide 
branch banking system. 
Through 415 branches, Bank 
of America affords a friendly, 
efficient trust representation in 
248 California communities. 


BANK of AMERICA 


NATIONAL TRUST & SAVINGS ASSOCIATION 
CALIFORNIA 
Bank of America National Trust & Savings 
Association, 4 National Bank 


and Bank of America, a California State Bank 
are identical in management 





202 


Informal Discussions--Addresses 


By Bruere, Penrose and Chase 


The two afternoon sessions of the Mid- 
Winter Trust Conference, Trust Division, 
American Bankers Association, were devoted 
in part to informal discussions. 

On Tuesday, Walter von Tresckow, assist- 
ant vice-president, Central Hanover Bank 
and Trust Company, New York, conducted 
the discussions of “Present-day New Busi- 
ness Problems, involving Advertising, Per- 
sonal Representation, and Publicity.” 

On Wednesday, J. W. Allison, trust officer, 
First and Merchants National Bank, Rich- 
mond, Va., conducted the discussions of 
“Trust Investments and Real Property Prob- 
lems,” involving ideas and experiences with 
respect to administrative problems. 


Bruere on Real Estate Mortgages 


Henry Bruere, president, Bowery Savings 
Bank, New York, spoke extemporaneously, 
at the morning session, February 14, on “The 
Outlook for Real Estate Mortgages.” He 
mentioned the . responsibility of property 
owners to reduce mortgage indebtedness dur- 
ing periods of prosperity instead of draining 
off the income. He suggested the organiza- 
tion of mortgage lending agencies into co- 
operative groups to formulate sound policies 
to govern the lending on real estate. If the 
lenders on mortgages were to organize “to 
plan the lending in their communities” they 
might control the lending on buildings which 
have little chance of success and jeopardize 
other real estate investments.” 


Penrose on Electric Utilities 

Charles Penrose, vice-president, Day & 
Zimmerman, Inec., Philadelphia, addressed 
the Conference on February 14 on the sub- 
ject of a proposed national program of pub- 
lic information respecting operating electric 
utility corporations. After outlining the im- 
pairment of public confidence in electric light 
and power companies and the “threat of 
competition from an unlooked for quarter— 
that which apparently springs from within 
the government itself,’ Mr. Penrose asked 
three questions: 

“Shall the economic progress made by one 
of America’s most important industries, dur- 
ing three decades, be jeopardized now? 

“Shall the principle of regulated monopoly, 
for years accepted throughout the country, 
be scrapped? 

“Shall we return, as in the early days of 
the industry, to economic waste, inescapable 
whenever utility facilities are duplicated?’ 

Mr. Penrose asked the cooperation of trust 
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men “in order that a dignified, truthful, un- 
biased, fearless, and convincing picture of 
the present situation be given widest pub- 
licity to the American people.” 


Dr. Chase on Human Relations 


Dr. Harry Woodburn Chase, chancellor of 
New York University, was the speaker at the 
banquet, Thursday evening. 

“One thing certain,” he said, “is that the 
central problem with which we are faced 
here in America is whether we shall succeed 
in maintaining the tradition and spirit of 
American democracy in the face of a com- 
plex and changing order which calls for a 
new sense of the relation of the individual 
to the whole and an enlarged cooperation of 
group with group, section with section, class 
with class, toward the national welfare. 

“We shall not do this by yielding to emo- 
tion and prejudice. We shall not do it by 
trying to find some single scapegoat for our 
national ills. The evils from which we suffer 
cannot be laid at the doors of any group, be 
they bankers or manufacturers or politicians. 
They grow out of the very complexity of the 
modern world and in the long run they will 
yield only to intelligence and good-will.” 

The committee in charge of the banquet 
consisted of S. Sloan Colt, president, Bankers 
Trust Company, New York, chairman; J. 
Stewart Baker, chairman, Bank of the Man- 
hattan Company, New York; Leroy W. Bald- 
win, president, Empire Trust Company, New 
York; W. Palen Conway, president, Guaranty 
Trust Company of New York; Artemus L. 
Gates, president, The New York Trust 
Company; Harvey D. Gibson, president, 
Manufacturers Trust Company, New York; 
William S. Gray, Jr., president, Central Han- 
over Bank & Trust Company, New York; 
Percy H. Johnston, president, Chemical Bank 
and Trust Company, New York; William M. 
Kingsley, president, United States Trust 
Company, New York; George V. McLaughlin, 
president, Brooklyn Trust Company, Brook- 
lyn; James H. Perkins, chairman, National 
City Bank of New York; Lewis E. Pierson, 
chairman, Irving Trust Company, New York; 
J. C. Traphagen, president, Bank of New 
York and Trust Company, New York; J. H. 
Bacheller, president, Fidelity Union Trust 
Company, Newark, N. J.; C. S. W. Packard, 
president, The Pennsylvania Company for 
Insurances on Lives and Granting Annuities, 
Philadelphia; Solomon A. Smith, president, 
The Northern Trust Company-Bank, Chi- 
eago; Philip Stockton, president, First Na- 
tional Bank of Boston; and Henry E. Sar- 
gent, secretary, Trust Division, American 
Bankers Association. 
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Corporate Managers Face New 
Responsibility, Says Zimmerman 


Fiduciary association hears plea for greater 
activity in presenting facts as means of 
gaining favorable public opinion— 
President of U. G. |. believes we are 
"breeding, in both our national and our 
state governments, a race of dictators, 
petty and otherwise” 


“The real question today is whether the pow- 
er of government through men elected to of- 
fice shall be used to change the present sys- 
tem without giving to the citizens either true 
or full information or opportunity to regis- 
ter their votes.” 

That statement was made before the an- 
nual meeting of the Corporate Fiduciaries 
Association, held in New York City, January 
22, by John E. Zimmerman, president of the 
United Gas Improvement Company, after a 
detailed analysis of “inconsistencies” in the 
governmental attitude toward the electric 
industry. 

“If the people want autocracy,” Mr. Zim- 
merman continued, “if they want to be mere 
sheep driven from corral to corral, and exist- 
ing only for the pleasure of their rulers, then 
it is their right to vote themselves into bond- 
age. 

“If the people want to abolish private busi- 
ness and set up something like the Russian 
system, then it is their right to vote that am- 
bition is wrong, that all we have ever been 
taught in the schools and in the churches is 
wrong, and that henceforth we shall be hu- 
man puppets pulled around by strings. 

“If the people want to vote that private 
property is wrong, then it is their right to 
vote the confiscation of all savings and other 
banks, life insurance companies, building so- 
cieties and all the other means by which we 
have been accustomed to provide against the 
future. 

“It is the right of every citizen who be- 
lieves in the socialistic state to advocate such 
a state. It is the right of every citizen who 


does not believe in the socialistic state to 
oppose it. If, in the course of the discussion, 
each side chooses to question the motives and 
the honesty of the other and to go in for 
either plain or fancy mud slinging, then that 
is perfectly right and proper under our form 
of government. 

“But under no conception of our govern- 
ment is it right and proper for duly elected 
officials to use the power of their offices to 
bring about fundamental changes in govern- 
ment on which the citizens have not had the 
opportunity to vote. 

“The situation is not altered if the public 
officers are in ignorance of the significance of 
their acts and in all sincerity put forth pro- 
posals in the name of social justice or in the 
name of recovery which in fact have nothing 
to do with either social justice or recovery 
but which are really the bringing in of a 
different kind of government. 


‘“*Breeding Race of Dictators’’ 


“We are today, breeding, in both our na- 
tidnal and our state governments, a race of 
dictators, petty and otherwise, whose preoc- 
cupation seems to be the breaking down of 
individual effort—breaking down the right of 
a man to the dollar that he earns. These 
budding dictators feel free to use the full 
power of their offices and the money of the 
taxpayers to destroy, directly or indirectly, 
the property of the taxpayers and to alter 
their lives to conform to some pattern de- 
signed by the dictators. 

“Against this new force of government the 
citizen has no recourse except his ballot. If 
he be not fully and accurately informed, he 
is not in a position to use his ballot. The 
ballot can be used only periodically and it 
becomes useless if the real issues are seldom 
or never presented for a vote. That is nearly 
the case today. We are being ruled in a 
large measure not by laws made in legisla- 
tive chambers, but by laws made in executive 
chambers, and the shaping, even the controll- 
ing, of public opinion by the government is a 
necessary part of this executive legislating. 

“The great change in the method of gov- 
ernment without a change in its form has, 
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in my judgment, put upon the managers of 
great corporations a new responsibility. From 
the soap boxes it is still said that corporate 
managers represent capitalism — whatever 
that may be. Corporate managers do not rep- 
resent capitalists. They are managers of 
property belonging to others and given over 
to the service of others. 

“Those few people who believe that all men 
are dishonest and that the only difference be- 
tween them is that some get opportunities 
and others do not, can cite plenty of cases 
to show that all corporate officers are thieves 
and that remarkably few get caught. But 
there are also those who apply this same line 
of reasoning to politicians, to the chastity 
of women and to all human reactions. If all 
men are dishonest according to their oppor- 
tunities, then there is no point in bothering 
about anything, for those who administer the 
laws will be just as dishonest as those whom 
the laws are supposed to catch and punish. 
Following such a line of thought leads only 
to despair and futility. 


More Laws Not the Solution 


“In common with every decent business 
man, I have been shocked by the glaring cases 
of faithlessness in high and responsible of- 
fices during the past few years. Every one 
of these cases has had to do with individual 
conduct either on the borderland of business 
ethics or actually beyond the law. None of 
them was the results of the present methods 
of business organization, any more than a 
plundering government official is a result of 
our form of government. It is not possible 
to meet these situations by more laws and 
more regulation. A commissar can default 
on his honor just as easily as a bank pres- 
ident. This happens to be a world of hu- 
man beings and, while it is absurd to say 
that all human beings are dishonest, it is 
equally absurd to say that they are all hon- 
est. I take the position, however, that with 
the growth of corporations, their officers must 
be held to higher standards than men who 
are administering only their own private af- 
fairs. I disagree entirely with those who 
deplore the fact that today the officers and 
directors of great corporations are in no 
sense the owners of the corporations and in 
many instances hold only a small amount of 
securities. I think this is an advantage, 
first because it offers opportunities to the 
poor man who has managerial ability, but 
who is in no sense a capitalist, and second 
because it opens the way to making corpor- 
ate management into a profession and holding 
the individual corporate officers to the high- 
est possible professional standards of ethics. 


TRUST COMPANIES 


“Believing that the human factor and not 
the system is at fault, I hold without quali- 
fication, that the present system of private 
ownership—although sometimes it runs most 
imperfectly—is the best product to date of 
our experience, that this system can be 
brought to a higher degree of perfection in 
the future than can any other system, and 
that it would be anti-social to change it with- 
out a full examination of all the facts. There- 
fore, it becomes my duty and the duty of all 
those who believe in the essential soundness 
of the system to defend it against purely de- 
structive attacks, while at the same time 
seeking constructive criticism which will aid 
in repairing the weak spots. 

“The corporate manager is today the man 
who must defend the system. Also he is the 
man who must improve it. 

“It has always been the recognized duty 
of corporate management to seek the passage 
of laws which would facilitate the conduct- 
ing of the business in the public interest and 
to oppose the passage of such laws as would 
hamper the conduct of business without a 
corresponding benefit to anyone. 

“There has been scandal in getting laws 
and scandal in preventing them. All of which 
does not in the least alter the plain duty of 
every responsible corporate head to advocate 
good laws and to oppose bad laws. 

“It is also the plain duty of a corporate 
head to present his corporation honestly and 
straightforwardly to the public, to the end 
of gaining favorable public opinion based 
upon the facts. Now it seems to be the equal- 
ly plain duty to take a long step beyond all this 
and, in a purely professional capacity as the 
managers or trustees of many interests, to 
present the facts to the public in order that 
the public may judge whether minorities in 
executive positions are or are not legislat- 
ing into being policies which the people do 
not want and which are not in their best in- 
terests.” 


Tax Problems Are Discussed 
Informally by Frank A. Lynch 


“New Tax Matters of Interest to Cor- 
porate Fiduciaries’ was the subject dis- 
cussed at the January meeting of the Cor- 
porate Fiduciaries Association of Boston. 
After the address by H. N. Andrews, vice- 
president, Old Colony Trust Company (re- 
ported Trust ComMPaANIES, January issue, 
page 81). Frank A. Lynch, assistant trust 
officer, State Street Trust Company, con- 
ducted the open forum part of this interest- 
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ing session. Excerpts from the stenographic 
report of the remarks follow. 

“In common with all other banks, we have 
had a great deal of difficulty during the last 
few months with revenue agents who per- 
sist in disallowing agent’s commissions, trus- 
tee’s commissions in the case of revocable 
trusts, and rents of safe deposit boxes. Re- 
cently I had occasion to file a brief in one 
of these cases, a rather sizeable matter, and 
the brief was based on the point of law that 
the taxpayer was engaged in a trade or 
business. Now this property amounted in 
value, I think, to about $5,000,000. In 1929 
it amounted to very much more than that 
and, as a matter of fact, we tried to show 
that the proper management and the custody 
of this property required a great deal of this 
taxpayer’s time, she acting through an agent, 
and we went to great pains to demonstrate 
just how much time the management of this 
property took, and it seems to me that we 
made out a fairly good case. I am very much 
gratified to know that the Department has 
changed its attitude, and I think they might 
well change it on the latest decision in the 
Von Echt case. That case, you may recall, 
was decided in the late summer or early 
fall of 1932 and the decision was afterward 
recalled and a memorandum decision revers- 
ing the previous decision handed down. There 
was a dissenting opinion filed, originally, so 
it is fair to assume that the final decision of 
the Board rested on the dissenting opinion.” 

Mr. Lynch continued: “The decision of the 
Board of Tax Appeals regarding the sale or 
exchange of a bond matured or called is, of 
course, based on the peculiar language of the 
particular section of the statute relating to 
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capital assets. In connection with the memo- 
randum of Mr. Andrews regarding Drug In- 
corporated, we had occasion recently to be- 
come interested in the exchange of Vacuum 
Oil Stock for Socony-Vacuum which, as you 
know, was taxed by the Commonwealth as a 
liquidating dividend, taxing the Vacuum Oil 
stockholders at 6 per cent on a gain of $20 
per share, if I remember correctly. There 
were two cases argued before the Board 
within the last week or two in which it was 
contended that this was not a liquidating 
dividend, and also contended by one tax- 
payer that if it were taxable at all it should 
be taxable at 3 per cent as an exchange, and 
not as a liquidating dividend at 6 per cent. 
It was contended by the other taxpayer that 
it was not a liquidating dividend, and not 
taxable at all. In other words, it was a 
non-taxable exchange. In that connection 
the question of constitutionality was raised. 
The commissioner relied on the Hornblower 
case which, as you know, was a decision 
based on the exchange of U. S. Smelting 
Stock for Bingham Mines Stock which the 
Supreme Court in a decision held to be a 
liquidating dividend. The facts in the 
Socony-Vacuum case are distinguishable in 
a few particulars from the Hornblower case, 
but I am fearful that the taxpayer will have 
some difficulty in inducing the Chief Justice 
to change his mind. The tax at 3 per cent is 
almost as much as the tax computed by the 
commissioner at 6 per cent, so that the tax- 
payer cannot hope for very much relief, it 
seems to me. 

“There is a matter that is interesting to 
me at the present time involving the question 
of payments in lieu of alimony and payments 
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as an annuity. It arises under a trust in- 
strument which was set up in contemplation 
of a divorce and the divorce has since been 
granted, under which the wife received pay- 
ments of $2,000 a month, and if there is any 
deficiency in income it is to be made up by 
the husband upon notice from the trustee, 
and if he does not make up the deficiency, 
the trustee has power to sell trust assets to 
make it up. A revenue agent has recently 
examined the returns in this trust and he has 
taxed the income in its entirety to the trus- 
tees on the ground that the payments to the 
wife constitute an annuity and is therefore 
not taxable to her, and he does that under 
the authority of the Whitehouse case, de- 
cided some time ago.” 

Among the questions and replies given 
were the following: 

Q. I have a very peculiar trust. It in- 
volves the question of dower. The trust com- 
pany is guardian of a minor and by author- 
ity of the Probate Court sold some real es- 
tate in which her mother, the widow, had 
dower interest and under the decree of the 
Probate Court the proper proportion of pro- 
ceeds on the sale were trusteed with the trust 
company, the income to be paid to the widow 
during her life. To whom is that income tax- 
able? 


A. Let us see if we can find an answer. 

Q. The real estate in which the widow had 
a dower interest was sold under order of the 
court? 

A. Yes. 

Q. The property was sold and money re- 
alized in which she had a dower interest? 

A. Yes. 

Q. That dower interest expressed in terms 
of money was set aside in trust for her? 

A. Yes. 

Q. The question is, who pays the tax on 
the income that the trust so set aside pro- 
duces? 
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A. Yes. 

(The above questions were asked by Mr. 
Lynch as he did not understand the ques- 
tion as put by a member of the audience.) 

Q. The widow—she gets the income, doesn’t 
she? 

A. Yes. 

Q. That income is the equivalent presum- 
ably to what the real estate would produce 
for her if it were set off to her. You reason 
then that once having a dower interest in 
Teal estate the widow always has a dower 
interest in that property or its equivalent? 

A. Yes. 

I am of the opinion that the widow is 
liable for the tax. 

Q. You spoke about commissions on agency 
accounts being treated as business income 
expenses. 

A. I think that, in view of the letter which 
Mr. Andrews las received which indicates a 
change of point on the part of the Treasury 
Department, these can be treated as a neces- 
sary and proper business expense, just as 
has been done in the past. 

Q. In line with distribution, it was men- 
tioned that it was advisable to retain a suffi- 
cient amount of assets of an estate to pay 
any taxes that may be incurred. It was my 
understanding that if an estate was distrib- 
uted, even if there were gains, these profits 
would be passed on to beneficiaries and paid 
by them. Is that correct? 

A. You are right as to the Federal law 
where an estate or trust is closed in a par- 
ticular year the income is taxed to those 
who receive that income. Under the state 
law, it is possible to file a final return which 
will definitely take care of income tax lia- 
bility to the commonwealth. 


Phoenix Corporate Fiduciaries 


And Bar in Joint Discussions 


Several joint meetings between representa- 
tives of corporate fiduciaries and of the Ari- 
zona State Bar Association have been held 
“to discuss the encroachments, if any,’’ being 
made by members of the Corporate Fidu- 
ciaries Association of Phoenix, Ariz., on the 
business of attorneys. 


A. L. Clark, secretary-treasurer of the Cor- 
porate Fiduciaries Association, and assistant 
trust officer, Phoenix Title & Trust Company, 
advises that “our discussions disclosed that 
the business practices of Phoenix Corporate 
Fiduciaries on the whole could not be con- 
strued as practicing law and were not gen- 
erally adverse to the interests of the at- 
torneys, except in a few specific instances. 





TRUST COMPANIES 


IN SAN FRANCISCO 


Crocker First Federal Trust Company 


Identical in ownership with 


Crocker First National Bank 


of San Francisco 


Through its wide experience, is fully qualified to act as Transfer Agent, 
Registrar, Ancillary Administrator, or in any other fiduciary capacity. 


The matter has now been turned over by our 
members to their respective counsels for han- 
dling, but no agreement has yet been reached 
with the Bar regarding the points in ques- 
tion and further meetings are scheduled. 

“The Committee of our Association on the 
Illegal Practice of Law is composed of the 
following members: Robert Walker, chair- 
man, trust officer, The Phoenix Savings Bank 
and Trust Company; L. J. Taylor, secretary 
and trust officer, Phoenix Title and Trust 
Company; L. J. Hough, trust officer, Arizona 
Title Guarantee and Trust Company; Her- 
bert Fletcher, trust officer, The Valley Bank 
and Trust Company and Robert Becker, trust 
officer, First National Bank of Arizona. 

C. E. Van Ness, Arizona Title Guarantee 
and Trust Company is president of the As- 
sociation; George A. Kunze, assistant trust 
officer, Phoenix Savings Bank and Trust 
Company, vice-president. The executive com- 
mittee is composed of Mr. Fletcher, Mr. 
Hough and Thos. J. Tunney, Phoenix Title 
and Trust Company. 


New Officers and Committees 
of Corporate Fiduciary Ass'ns 


At annual meetings of Corporate Fiduciary 
Associations recently held the following offi- 
cers have been elected for the ensuing year 
and committees have been elected or ap- 
pointed. 


CONNECTICUT 


Connecticut Association of State Banks and 
Trust Companies 


Officers: Charles W. Bitzer, president, 
Bridgeport; Arthur D. Johnson, vice-presi- 
dent, Hartford; Channing P. Harris, treas- 
urer, Westport; and Spencer S. Adams, sec- 
retary, South Norwalk. 

The members of the executive committee 
are Edward M. Gaillard, Clarence E. Thamp- 


son, Alden C. Purrington, Walter E. Goddard 
and John H. Brooks. 

Legislative committee: Lester E. Shippee, 
Robert D. Goddard, F. W. Macomber, Robert 
SS. Walker and Edward J. Lucke. 

Corporate FPiduciaries Association of New 

Haven 

The following officers were elected at the 
annual meeting held February 8: president, 
William G. Cleaver; secretary, John R. Dan- 
jell; treasurer, Charles E. Cornwall. 

The personnel of the Executive Committee 
is as follows: the officers, ex-officio—Louis L. 
Hemingway, to serve until 1985; H. L. More- 
house, to serve until 1936; W. B. Church, to 
serve until 1937. 


CALIFORNIA 


Associated Trust Companies of Central Cali- 
fornia 


Officers: president, Lloyd BE. Graybiel, 
American Trust Company ; vice-president, W. 
D. Lux, Crocker First Federal Trust Com- 
pany; secretary-treasurer, N. D. Platt, The 
Bank of California, N. A. 

Mr. Graybiel has appointed the following 
committee members: 

Executive committee: George T. Petersen, 
Central Bank of Oakland; Harry Geballe, 
California Pacific Title & Trust Company; 
Frank H. Lougher, Anglo California National 
Bank. 

Finance committee: F. J. Brickwedel, 
Wells Fargo Bank & Union Trust Company ; 
A. V. Salerno, Title Insurance & Guaranty 
Company; George Byrne, Pacific National 
Bank. 

Departing from their usual custom a pro- 
gram chairman is to be appointed for each 
meeting. 


GEORGIA 


Trust Department Committee of the Atlanta 
Clearing House Association 


W. T. Perkerson, vice-president and trust 
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officer, The First National Bank of Atlanta. 
'L. H. Parris, assistant trust officer, Citi- 
zens & Southern National Bank. 

William Matthews, trust officer, Fulton Na- 
tional Bank. 

J. C. Shelor, assistant trust officer, Trust 
Company of Georgia, chairman. 

During 1934 the activities of this commit- 
tee will follow very closely those of the Fidu- 
ciaries Division of the Georgia Bankers As- 
sociation in charge of the committee on trust 
affairs, 

(EDITOR’S NOTE: The work of this Com- 
mittee was noted in the December, 1933, issue 
of Trust Companies, pages 622-625) 

Mr. Shelor, chairman of the Atlanta com- 
mittee, states “that the Schedule of Minimum 
Fees adopted through the efforts of the local 
association in 1928, and revised twice since 
then, has been most helpful, and has cer- 
tainly justified the existence of the com- 
mittee.” 


MARYLAND 
Corporate Fiduciaries Association of Balti- 
more City 


The following were elected at the annual 


meeting held January 22: 

Officers: James T. Carter, president; G. 
Roy Mueller, vice-president; J. Howard Mil- 
lar, secretary ; Joseph A. Wherrett, treasurer. 

Executive committee: H. H. M. Lee, 
George J. Tinsley, Charles W. Hoff, Robert- 
son Griswold. 

The standing committees together with 
their members are as follows: 

Committee on individual trust charges: 
George Pausch, chairman; J. H. Millar, Fran- 
cis B. Wiers. 

Committee on cooperation with life insur- 
ance underwriters and agents: J. Blake 
Lowe, Frederick Wehr, F. Furnival Peard. 

Committee on corporate trust charges: Jo- 
seph A. Wherrett, chairman; H. Vernon 
Leitch, George B. Gammie. 


Committee on relations with the bar: Rob- 
ertson Griswold, chairman; H. H. M. Lee, 
George J. Tinsley. 

Committee on legislation: Robertson Gris- 
wold, H. H. M. Lee, James T. Carter (ex- 
officio). 


NEW YORE 
Trust Companies Association of the State of 
New York. 


At the annual meeting held in New York 
City February 15 the following were elected: 
President, Edward H. Letchworth, general 
counsel, Marine Trust Company, Buffalo; 
Vice-presidents, George C. Cutler, vice-presi- 
dent, Guaranty Trust Company of New York, 
New York City; Artemus L. Gates, president, 
The New York Trust Company, New York 
City. Treasurer, Walter W. Schneckenburger, 
vice-president, Marine Trust Company, Buf- 
falo, N. Y.; Secretary, Henry L. Servoss, vice- 
president, Chemical Bank & Trust Company, 
New York City. 

Executive Committee, Class of 1935: James 
H. Perkins, president, City Bank Farmers 
Trust Company, New York City; A. B. Mer- 
rill, president, First Trust & Deposit Com- 
pany, Syracuse, N. Y.; Lewis G. Harriman, 
president, Manufacturers and Traders Trust 
Company, Buffalo, N. Y. Class of 1936: 
James G. Blaine, president, Marine Midland 
Trust Company of New York, New York 
City ; Henry J. Cochran, vice-chairman, Bank- 
ers Trust Company, New York City; William 
A. Read, vice-president, Central Hanover 
Bank & Trust Company, New York City. 
Class of 1937: Harold K. Downing, president, 
The Troy Trust Company, Troy; J. C. Trap- 
hagen, president, Bank of New York & Trust 
Company, New York City; Harry E. Ward, 
president, Irving Trust Company, New York 
City. Ex-officio: Edwin G. Merrill, chair- 
man of the board, Bank of New York & 
Trust Company, New York City; E. P. May- 
nard, chairman, Brooklyn Trust Company, 
Brooklyn; Julian P. Fairchild, president, 
Kings County Trust Company, Brooklyn. 

A resolution was adopted changing the 
by-laws of the Association so as to permit 
national and state banks having fiduciary 
powers to become members. 

Guy Emerson, vice-president, Bankers 
Trust Company, New York City, who has 
spent considerable time in Washington and 
was active in the work of the Association 
of Reserve City Bankers in compiling the 
reports sent out by that Association on ‘The 
Guaranty of Bank Deposits,’ addressed the 
meeting on this subject. 

This Association has done important work 
since its organization in 19038, in following 
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legislation and pointing out the effect of the 
same, not only upon trust companies and 
banks, but also upon their clients, especially 
the beneficiaries under trusts which they ad- 
minister. 


Corporate Fiduciaries Association of Broome 
County 


Held their annual meeting January 22; the 
following were elected: 

President, Otis A. Thompson, cashier, Na- 
tional Bank & Trust Company of Norwich, 
Norwich, N. Y. 

Secretary and treasurer, Raymond OD. 
Dewey, trust officer, City National Bank of 
Binghamton, Binghamton, N. Y. 

Executive committee: Marcus Winfield, 
Workers Trust Company, Johnson City, N. Y.; 
Fred Page, Marine Midland Trust Company 
of Binghamton, Binghamton, N. Y.; Earl Mil- 
ler, Endicott Trust Company, Endicott, N. Y. 


Corporate Fiduciaries Association of New 
York City 


Officers: president, John A. Burnes, vice- 
president, Chase National Bank; vice-presi- 
dent, Henry A. Theis, vice-president, Guar- 
anty Trust Company; secretary-treasurer, F. 
K. Bosworth, ass’t vice-president, Empire 
Trust Company. 

The following were elected members of the 
executive committee: Foster W. Doty, vice- 
president of Commercial National Bank & 
Trust; Charles Eldredge, vice-president of 
Bank of New York & Trust; J. Lawrence 
Gilson, vice-president of Manufacturers 
Trust; Arthur N. Hazeltine, vice-president of 
Marine Midland Trust; W. P. Johnson, vice- 
president of Irving Trust; William C. Mur- 
phy, vice-president of the Fifth Avenue 
Bank; Stewart C. Pratt, vice-president of 
City Bank Farmers Trust. 


RHODE ISLAND 


Corporate Fiduciaries Association of Rhode 
Island 


Officers: John Congdon, president; Wil- 


Member 
Federal Reserve System 


West End Office 
17th St. at G, N. Ww. 


liam P. Chapin, Jr., vice-president; Clayton 
D. Sheldon, secretary; Albert R. Plant, treas- 
urer, 

The executive committee consists of the 
officers and Thomas Perry, J. Cunliffe Bul- 
lock and Raymond H. Trott. 

A committee of the Corporate Fiduciaries 
Association co-operating with a committee of 
the Rhode Island Bar Association has pre- 
pared a Statement of Practices for the con- 
duct of trust business by Rhode Island banks, 
The statement prepared by this joint com- 
mittee has recently been approved by the 
Corporate Fiduciaries Association of Rhode 
Island and the Rhode Island Bar Association. 


WEST VIRGINIA 


West Virginia Corporate Piduciary Society, 
(Trust Section, West Virginia Bankers 
Association) 

President, W. H. Davisson, trust officer, 

Union National Bank, Clarksburg. 
Vice-president, R. E. Bowie, vice-president 
and trust officer, Security Trust Company, 
Wheeling. 
Secretary and treasurer, J. B, Derwacter, 
ass’t cashier and ass’t trust officer, First 
Huntington National Bank, Huntington. 


WESTCHESTER (N. Y.) ASSOCIATION 


Plans are now under way by which the 
Westchester County Corporate Fiduciaries 
Association, New York, will be merged with 
the Westchester County Clearing House As- 
sociation and made an active part of that 
organization, reports J. Fred Stahl secretary- 
treasurer of the Association and assistant 
vice-president First National Bank & Trust 
Company, Port Chester, N. Y. 

Mr. Stahl writes: “Our Fiduciary Associa- 
tion was very active prior to the Bank Holi- 
day and we hope that as soon as we are 
merged with the Clearing House we will 
continue our activities as in the past.” 
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Whatever the New Year may have in 
store for banking, we can be very sure 
that nothing will survive that is not based 


upon integrity, efficiency, and fair deal- 


ing—qualifications that are characteristic 
of this bank, now entering upon its |31st 
year of public service. 


Institutions, like precepts, are sound not 
because they are old. They are old 
because they are sound. 


THE 


PHILADELPHIA 
NATIONAL BANK 


ORGANIZED 1803 
PHILADELPHIA, PA. 


CAPITAL and SURPLUS - - - - $30,000,000 











Loss of Future Rent Not Provable 

Claim Against Bankrupt Ten- 
ant— 
U.S.Sup.Ct—MANHATTAN PROPERTIES, 
INC. VS. IRVING TRUST CoO., trustee in 
bankruptcy of Oliver A. Olson Co., Inc. 
(No. 505) and SAMUEL R. BROWN ET AL 
VS. IRVING TRUST CoO., trustee in Bank- 
ruptcy of United Cigar Stores Co. (No. 
506). On writs of certiorari to U. S. Cir- 
cuit Court of Appeals for Second Circuit 
Decided February 5, 1934. 


In summary, it was held that a property 
owner whose tenant goes into bankruptcy 
does not have a provable claim as creditor 
for the difference between the sum due under 
a lease and the amount likely to be realized 
from re-renting the property. The owner may 
not prove in bankruptcy his loss of rents pay- 
able in the future where the claim is founded 
upon the bankrupts covenant to pay rent and, 
in the alternative, upon his breach of his 
covenant that in the event of bankruptcy, 
the owner may re-enter and, if he does so, 
that the tenant will indemnify the owner 
against loss of rents for the remainder of 
the term of the lease. 


The opinion of the court was delivered by 
Mr. Justice Roberts. 


These cases present the question whether a 
landlord may prove in bankruptcy for loss of 
rents payable in the future, where the claim is 
founded upon the bankrupt’s covenant to pay 
rent, and, in the alternative, upon his breach 
of a covenant that in event of bankruptcy, the 
landlord may re-enter, and if he does, the ten- 
ant will indemnify him against loss of rents 
for the remainder of the term. 


In No. 505 it appears that Oliver A. Olson 
Company, Inc., was the lessee of premises for 
a term of nine years and eight months begin- 
ning February 1, 1928, and expiring October 1, 
1937. Defaults in payment of rent due Febru- 
ary and March, 1932, were followed by an in- 
voluntary proceeding in which the company 
was, on March 18, 1932, adjudicated a bank- 
rupt. The total rent reserved for the portion 
of the term subsequent to bankruptcy was $58,- 
000, and, as the claimant asserted, the present 
rental value of the leased premises for the re- 
mainder of the term was $33,000. The lessor 
filed its claim, one item being damage for loss 
of future rentals, which it asked to have liqui- 
dated at $25,000, the difference between the 
rent reserved and the present rental value. 


The lease contained a covenant that if the 
tenant should default in the payment of rent, 
or abandon the premises, or if they should be- 
come vacant, the tenant become insolvent, or 
make an assignment for the benefit of cred- 
itors, or if bankruptcy proceedings should be 
instituted by or against the tenant, the land- 
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lord might without notice re-enter the prem- 
ises and after obtaining possession, relet as 
agent for the tenant, for the whole or any part 
of the term, and from time to time, and: 


“The tenant further agrees to pay each 
month to the landlord the deficit accruing from 
the difference between the amount to be paid 
as rent as herein reserved and the amount of 
rent which shall be collected and received from 
the demised premises for such month during 
the residue of the term herein provided for 
after the taking possession by the landlord; 
the overplus, if any, at the expiration of the 
full term herein provided for shall be paid to 
the tenant, unless the landlord within a period 
of six months from the termination of this 
lease as provided herein shall, by a notice in 
writing, release the tenant from any and all 
liability created by this provision of the lease, 
which it is agreed the landlord shall, at the 
landlord’s option, have the right to do, in 
which event it is agreed that the landlord and 
the tenant shall have no further rights and 
liabilities hereunder.” 


The referee expunged so much of the claim 
as sought damages for loss of future rents, 
holding that it did not constitute a provable 
debt. The District Court and the Circuit Court 
of appeals were of the same opinion. [66 F. 
(2d) 470.] 

In No. 506 premises owned by the petitioners 
were held by the bankrupt under a lease dated 
June 14, 1920, for a term to expire June 30, 
1945. There was a covenant that on default 
by the lessee, or if it should be adjudicated a 
bankrupt, the lessor might enter and repossess 
the premises, “* * * and upon entry as afore- 
said this lease shall determine, and the lessee 
covenants that in case of such termination it 
will indemnify the lessor against all loss of 
rent which the lessor may incur by reason of 
such termination, during the residue of the 
term above specified.” 


A voluntary petition was filed and an ad- 
judication entered August 29, 1932. November 
23, 1932, the trustee disaffirmed the lease, and 
three days later the lessors took possession 
and proceeded to collect rents from the occu- 
pants of the demised premises; and January 
13, 1933, they filed a proof of claim which as 
amended included an item of $4,404.40, repre- 
senting the difference between the rent ac- 
crued to the date of re-entry and the collec- 
tions from occupants during that period, and 
an item of $143,615.80, representing the differ- 
ence between the alleged rental value for the 
remainder of the term after re-entry and the 
rent reserved in the lease. Petitioners made 
application for liquidation of their claim un- 
der section 63-b of the Bankruptcy Act. The 
trustee moved to have the claim expunged and 
disallowed. The referee disallowed both items, 
and his action was affirmed by the District 
Court and the Circuit Court of Appeals. [66 F. 
(2d) 473.] 


After relating the foregoing fact the opin- 
ion states that “The controversy hinges upon 
the interpretation of the following sections of 
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the Bankruptcy Act” which are commented 
upon: Sec. 63, Debts which may be proved, 
(a); (b); See. 1 (II) ; Sec. 17. 


* The petitioners say the provability of claims 
for future rent is a subject on which the lower 
federal courts have been in disagreement. They 
argue that a claim for rent is founded upon 
a lease which is an express contract within 
the words of section 63-a (4). They rely upon 
the purpose of the bankruptcy law to bring in 
all contract creditors and to discharge all debts 
of the bankrupt, so that he may start afresh 
unembarrassed by old indebtedness, and point 
to the hardship to an individual bankrupt of 
not discharging claims for rent which might 
well prevent his financial rehabilitation, and 
the unfairness to the landlord. of a corporate 
bankrupt who, under the decision below, can- 
not prove upon his lease along with other cred- 
itors, but must look solely for redress for loss 
of future rents to a corporate debtor whom 
bankruptcy has stripped of all assets. 


The respondent asserts a substantial differ- 
ence between rent and other kinds of indebted- 
ness, and presents equitable considerations 
thought to weigh in its favor, but especially 
stresses the legislative history of the bank- 
ruptcy laws passed by Congress, and insists 
that the preponderant construction of them 
by the courts excludes claims for future rents 
from the class of provable debts. 


The issue is not one of power, for plainly 
Congress may permit such claims or exclude 
them. The sole inquiry is the intent of the 
act. The construction for which the petition- 
ers contend is, as a matter of logic, an admis- 
sible one. But that construction is contrary 
to the great weight of authority as to the ef- 
fect of similar provisions in earlier acts, and 
section 63 of the present act. 


The opinion then reviews the history of 
English cases; the act of Congress of April 4, 
1800 and other acts down to the present act, 
citing numerous cases. 


This court has never had occasion to pass 
upon the precise point. It has not, however, 
expressed disapproval of the rulings of the 
great majority of the lower federal courts, 
and has cited many of their decisions with 
apparent approbation * * *. 

In accord with the well-nigh unanimous view 
of the federal courts reiterated for over thirty 
years are statements of leading text writers 
(Collier, Bankruptcy, vol. 2, p. 1422; Reming- 
ton, Bankruptcy, vol. 2, sec. 79, 793; Loveland, 
Bankruptcy, vol. 1, sec. 313). 


What of the activities of the Congress while 
this body of decisions interpreting section 63-a 
was growing? From 1898 to 1932 the Bank- 
ruptcy Act was amended eight times * * * 
without alteration of the section. This is per- 
suasive that the construction adopted by the 
courts has been acceptable to the legislative 
arm of the Government (B. & O. RR. vs. 
Baugh, 149 U. S. 368, 372). 


In this situation “only compelling language 
in the statute itself would warrant the rejec- 
tion of a construction so long and so generally 
accepted.” * * * If the rule is to be changed 
Congress should so declare. 


The petitioners call attention to the last 
clause of section 74-a, which is one of the sec- 
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tions added to the act in 1933. “A claim of fu- 
ture rent shall constitute a provable debt and 
shall be liquidated under section 63-b of this 
act.” Sections 73 to 76-inclusive were enacted 
to permit extensions and compositions not 
theretofore possible. They apply only to in- 
dividuals. It is highly unlikely that if the 
quoted sentence had been intended as an 
amendment of section 63-a it would have been 
placed in context dealing only with the novel 
procedure authorized by the new sections. 
Moreover, the discussion on the floor of the 
Senate relative to the insertion of the sentence 
indicates that it was not intended to alter sec- 
tion 63-a as it then stood. The petitioners in- 
sist the clause is declaratory of the law, as 
understood by the Congress, but there is no 
evidence to support this view, and it is incon- 
sistent with the long standing contrary judi- 
cial construction. 


It remains to consider the effect of the in- 
demnity covenants in the leases. These do not 
provide for liquidation of damages * * *, nor 
indeed for any right to damages for breach of 
the covenant to pay rent. 


In No. 505 the agreement is, in the event of 
re-entry and reletting by the landlord, to pay 
each month the deficit accruing from the dif- 
ference between the amount to be paid as rent 
under the lease and the amount received by 
the landlord from the premises throughout 
the residue of the original term; and further, 
that the overplus, if any, at the expiration of 
the term, shall be paid to the tenant, unless 
the landlord, within six months from re-entry, 
release the tenant from all liability under the 
covenant, which the landlord is authorized to 
do, thus terminating all rights and liabilities 
under the agreement of lease. 

In No. 506 the stipulation is that upon bank- 
ruptcy the landlord may re-enter and thereby 
terminate the lease, and the lessee covenants 
that, in such case, “it will indemnify the lessor 
against all loss of rent which the lessor may 
incur by reason of such termination, during 
the residue of the term” * * *, 

In both cases the lessor has the choice 
whether he will terminate the lease. Neither 
the bankrupt nor the trustee has any such 
option, except as the trustee may be entitled 
by law to disclaim. And upon the exercise of 
the option by the landlord, a new contract, dis- 
tinct from that involved in the original let- 
ting, becomes operative. While there is some 
color for the claim that bankruptcy is an an- 
ticipatory breach of the lease contract, entail- 
ing a damage claim against the estate, this 
cannot be true as respects these independent 
covenants of indemnity. For here, the land- 
lord does not rely upon the destruction of his 
contract by the bankruptcy; he initiates a new 
contract of indemnity by the affirmative step 
of re-entry. And this new contract comes into 
being not by virtue of the bankruptcy proceed- 
ing, but by force of the act of re-entry, which 
must occur at a date subsequent to the filing 
of the petition. Obviously this contract of in- 
demnity is not breached by bankruptcy, and 
cannot be breached until the duty of indemnify- 
ing the landlord arises. That obligation cannot 
be complete until the expiration of the original 
term. There can be no debt provable in bank- 
ruptcy arising out of a contract which becomes 
effective only at the claimant’s option and 
after the inception of the proceedings the ful- 
fillment of which is contingent on what may 
happen from month to month or up to the end 
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of the original term. * * * Such a covenant is 
not as petitioners contend, the equivalent of 
an agreement that bankruptcy shall be a 
breach of the lease and the consequent dam- 
ages to the lessor be measured by the differ- 
ence between the present value of the remain- 
der of the term and the total rent to fall due 
.in the future. The covenants appearing in the 
leases in question cannot be made the basis of 
a proof of debt against the estate. 


Trust Investments—Corporate Trus- 
tee Not Made Insurer and Guar- 
antor of Investments Authorized 
by Trust Instrument or in Securi- 
ties in Which Individual Trustee 
May Lawfully Invest—Mortgage 
Participations—Right of Corpo- 
tate Trustee to Deal With Itself— 


N. Y. App. Div. 2d Dept.—Re Judicial set- 
tlement of account of proceedings of CEN- 
TRAL HANOVER BANK & TRUST CoO., as 
trustee for William H. Flint under last will 
and testament of Adele E. Flint, deceased. 
Decided February 9, 1934. 

This important decree reverses the decision 
of the Surrogate’s Court of Westchester 
County entered October 3, 1933, which sur- 
charged the trustee in excess of $41,457.17. 
Excerpts from the decision of the Appellate 
Division follow: 

Adele E. Flint died September 19, 1920. Her 
will was probated January 7, 1921. She gave 
one-tenth of her residuary estate to the Cen- 
tral Union Trust Company in trust for her 
nephew, William H. Flint, until he was forty- 
five years of age. He was to receive semi- 
annual payments of income. When the trust 
period ended, the trustee was “to transfer and 
deliver to him the principal of the said share.” 
Flint was born December 9, 1887, and on De- 
cember 9, 1932, was forty-five years old. De- 
cedent also provided that the trustee might 
retain any investments in its discretion and 
might reinvest “im such manner as said * * * 
trustee shall deem wise, without being restrict- 
ed to the class of investments which alone an 
executor or trustee is authorized by law to 
make.” 

The trustee administered the fund, and its 
accountings of December 16, 1932, and January 
6, 1933, covering up to January 4, 1933, are 
here. On May 19, 1933, and June 16, 1933, ob- 
jections were filed by Flint and by assignees of 
Flint entitled to the bulk of the fund. The 
surrogate has surcharged the trustee $41,457.17 
and certain specified interest items to cover all 
the investments of this trust fund. The cor- 
porate trustee appeals. 


The surrogate seems to have held that the 
investment in mortgage participations with 
varying maturities, two-or more of which had 
a due date beyond December 9, 1932, was im- 
prudent; that they were of a speculative char- 
acter and therefore, under his view of section 
188, subdivision 7, of the Banking Law, the 
trustee held the funds “at its sole risk,” and 
was in effect a guarantor. The propriety of 
his ruling depends chiefly upon the soundness 
of his interpretation of that statute. 


TWO-WAY 


Investment Supervision 


Investment management accounts 
at the Fiduciary Trust Company 
are constantly supervised by the 
Company’s own investment staff. 
In addition, they are under day- 
by-day review by outside invest- 
ment counsel—thus receiving 
continuous supervision from 
two independent investment 
organizations. 


Our Booklet Explains 


FIDUCIARY 
TRUST COMPANY 
OF NEW YORK 


One Wall Street 


It is necessary to outline the method of ad- 
ministration and depict the state of the trust 
fund when the trustee accounted. 


The trust company, administering various 
estates and trust funds having cash for in- 
vestment, would loan on first mortgage bonds 
sums equal to the aggregate of funds awaiting 
investment. When a loan was made the se- 
curity was received by the trust company in 
its own name. It would allot to each estate 
or trust fund a participation in the security 
equal to the amount contributed by each fund. 
It would issue to each fund a certificate of 
participation in the security and do other acts 
required of it under section 188, subdiv. 7, of 
the Banking Law. Before such loans were 
made the application and the property would 
be examined by the real estate department of 
the trust company and then reviewed by a 
real estate committee composed of its officials 
familiar with mortgage investments. 

The mortgage participations would pass 
from one trust fund to another as a particular 
fund was closed out or as a particular fund 
needed a new investment. The actual market 
for the participations was the trust company’s 
operations. There was always a means of 
transferring from one fund to another until 
the latter part of 1931. There is no claim that 
the trustee profited at the expense of the ben- 
eficiaries in thus investing. There is no evi- 
dence of bad faith and the court so found. The 
corporate trustee claims this conduct was au- 
thorized by the statute. 


A summary of the present status of the 
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trust as shown by the trustee’s exhibits was 
given by the court. The decision then con- 
tinues : 


All of the items were matured in fact when 
the accounting was filed, with the exception 
of two; some as a consequence of being fore- 
closured because of defaults, although their 
nominal maturity dates were later—others ma- 
turing naturally. 


The items which did not mature by either 
method before January, 1933, were item G for 
$4,000 maturing May 1, 1934, purchased No- 
vember 26, 1929, and item J for $1,000, pur- 
chased February 13, 1930, due December 15, 
1935. The total of these was $5,000. The per- 
centage to appraised value of the total mort- 
gage affecting each item was as low as 27 per 
cent on one and between 50 per cent and 60 
per cent on the others; one being 60 per cent. 


The corporate trustee preferred these mort- 
gages (against which it issued participations) 
to guaranteed mortgages because of its greater 
familiarity with the security and because of 
faith in its own appraisals. Funds available 
for investment were always greater, until re- 
cently, than the supply of mortgages. The 
small amounts in each fund made it imprac- 
ticable to place them in individual mortgages; 
hence the resort to mortgage participations. 


When the time came to turn over the trust 
fund to Flint under the accounting of January, 
1933, the securities in it were not salable and 
the trustees desired Flint and his assignees to 
take the securities in which the funds were 
invested. All of the securities, except two 
items aggregating $5,000, were due but not 
collectible. Two were in foreclosure and two 
were participations in property that had been 
foreclosed. 


Two questions are presented: (1) Did the 
corporate trustee by investing in these securi- 
ties become a guarantor under the statute? 
(2) If not, was its conduct imprudent and 
negligent? 

The propriety of investing trust funds in 
real estate mortgage securities was early ap- 
proved (King vs. Talbot, 40 N. Y., 76, 83), even 
in the absence of statute. The combining by 
a trustee of two sets of funds in one mortgage 
was held not to be a breach of trust or a vio- 
lation of duty. (Barry vs. Lambert, 98 N. Y., 
300; Matter of Union Trust Company [Hoffman 
Estate], 219 N, Y., 514). In so doing, however, 
it was assumed that a trustee would not deal 
with himself in making such investments, and 
the stern doctrine still obtained that if he 
did so the disclosure would result in a setting 
aside of the transaction and inquiry into the 
fairness or unfairness of it would not be made. 
This in order that the “rule of undivided loy- 
alty” might be maintained against the “dis- 
integrating erosions” of particular exceptions 
(Wendt vs. Fischer, 243 N. Y., 439, 443; Mein- 
hard vs. Salmon, 249 N. Y. 458). This is still 
the law except in so far as changed by statute. 


The court makes an exhaustive review of 
the above cited cases, statutory provisions 
and their various changes, and other deci- 
sions in point. We briefly summarize some 
of the outstanding points developed in this 
legal historical review portion of the decision. 

Under New York law a corporate trustee, 
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not limited by the terms of the trust instru- 
ment to “legal investments” may legally in- 
vest trust funds in mortgage participations. 
Such an investment does not make the trus- 
tee a guarantor. If under the terms of the 
instrument creating the trust, the corporate 
trustee is free to invest in mortgage partici- 
pations it is authorized to deal with itself 
within reasonable limits in good faith. In 
the laws of New York the phrase “no trustee 
shall purchase securities hereunder from 
himself’ applies to individual trustees and 
not to corporate trustees. However the obli- 
gation of a corporate trustee to act with pru- 
dence, foresight and vigilance, and without 
negligence, in making investments is not re- 
laxed by the provisions of the statutes. The 
question whether or not it is negligent is to 
be determined under the ordinary rule of 
duty of an individual trustee. The phrase 
“at its sole risk” is merely a statutory sub- 
stitution of a corporate trustee’s assets for 
the ordinary requirement of an individual 
trustee with respect to bond. 


The latter part of the opinion is given in 
full: 


The dates when the investments were made 
or extended have been indicated. They were 
all during a ten-year period prior to May, 
1931. During that period such investments 
were readily saleable and transferable from 
one trust fund to another. Normal market con- 
ditions prevailed. The stagnant situation in 
real property securities did not set in until aft- 
er the trustee had acted, either by purchasing 
or giving extensions. The trustee assumed 
that these securities would be as readily sale- 
able and transferable later to other trust funds 
as they were when the purchases were made. 
The experience over the prior period of ten 
years justified that assumption. The stock 
market upheaval of November, 1929, did not 
immediately affect the real estate mortgage 
market. The stock market crash, in fact, 
caused a movement of funds into first mort- 
gages. The repercussions, however, of the 
crash caused conditions to ensue which finally 
did affect mortgage securities. They revealed 
their effect in the latter half of 1931—becom- 
ing more acute in 1932. The continuance of 
the business depression brought in its train 
defaults in the payment of taxes on property 
and interest on mortgages, with a consequence 
that mortgages took on a congealed or frozen 
condition such as exists in the securities of 
this trust fund. 


The rule in respect of the duty of a trustee 
is to keep funds in a state of security, pro- 
ductive of interest and subject to future re- 
call (King vs. Talbot, supra). It is unques- 
tioned that the funds here were in a state of 
security for the ten years prior to May, 1931, 
when the last purchase was made, and the 
findings indicate that they were continuously 
productive of interest at a net rate in excess 
of 5 per cent; and, adjudged as of the date of 
purchase or extension of maturity date, they 
were subject to future recall. During 1930 and 
1931 and later, the air was filled with assur- 
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ances from economic, financial and govern- 
mental authorities, seemingly respectable, 
trustworthy and sound and properly deemed to 
be well informed. 

The law is not unmindful of common knowl- 
edge. Conservative men of sound discretion in 
managing their own affairs with what then 
seemed prudence and foresight during this pe- 
riod have had experiences similar to the trus- 
tee here. The law is reasonable in its exac- 
tions. The law does not exact prescience of a 
trustee. The disaster or stagnancy which be- 
fell these securities in 1933 is chargeable, 
therefore, to conditions arising subsequent to 
the early part of 1931, when the trustee acted. 
Adjudging the trustee’s acts in prospect as of 
the early part of 1931 and prior thereto, there 
is revealed on this phase no want of prudence, 
in view of conditions then prevailing. Con- 
sequently action or inaction being free from 
fault by the criteria of the cases, no burden 
of liability founded solely upon the effect of 
the present economic conditions may be im- 
posed upon the trustee (Matter of Clark, 257 
N. Y., 132). 


It is insisted that investing in mortgage par- 
ticipations put the funds in a form that was 
not subject to future recall, for two reasons: 
one, that, as it afterward developed, when eco- 
nomic conditions took on a greater degree of 
abnormality, from the end of 1931 on, the se- 
curities were not readily saleable; and, two, 
the due dates of some of the securities ex- 
tended beyond the date for the turning over 
of the trust fund. So far as lack of liquidity 
grew out of abnormal or distressful economic 
conditions, objections may not be sustained. So 
far as the due dates being beyond the date 
when the trust estate ended, a different ques- 
tion is presented. 


All ‘the securities, except two, had become 
due in fact at the time the accounting was had 
in January, 1933. The due dates of these two 
items, aggregating $5,000, grew out of pur- 
chases prior to the onset of abnormal economic 
conditions in real property mortgages. These 
purchases were not made a few months before 
the date for turning over the trust fund under 
the will. We have held that it is not negligent 
for a fiduciary to invest in a security maturing 
beyond the date when the turning over of the 
funds was required (Marczak vs. B’klyn City 
RR., 237 App. Div., 841, aff'd 262 N. Y., memo. 
21; 21; Behrens vs. B’klyn City RR., 237 App. 
Div., 836). In the Marczak case, the security 
did not mature until over four years after the 
cestui que trust became of age. The invest- 
ment, however, had been made when conditions 
were normal (April, 1927), nearly five years 
before the infant reached his majority. 


Matter of Blake (146 Misc., 780) is cited to 
sustain a contrary view. It is not necessary 
to pass on the question there involved. It dif- 
fers from that here presented. There the pur- 
chase of securities with a due date beyond the 
termination of the trust occurred a compara- 
tively short time before the termination of 
the trust. It may be that a finding of impru- 
dence or negligence is permissible as a fact 
where the date of maturity is beyond the ter- 
mination of the trust if the investment is 
made “within a very brief space of time” be- 
fore the date when payment over is necessary 
(Matter of Jones, 266 N. Y. Supp., 770). But 
that question is not before us. Here the securi- 
ties with due dates beyond the termination of 
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the trust were purchased many years prior to 
that date, when such securities were readily 
salable and transferable for face value. 


It is further urged that imprudence or negli- 
gence is present because of a claimed lack of 
diversity in the investments in this fund. A 
partiality for first mortgage securities on a 
sound value basis has never been deemed an 
imprudent thing. The method of investment 
here involved diversity. The allotting of rela- 
tively small portions of the trust fund to dif- 
ferent mortgages gave diversity, and the divi- 
sion of a $45,000 fund so as to spread it over 
eleven different properties may not be said to 
be imprudent for want of diversity. We do not 
have here the investment of the whole or 
greater part of a trust fund in a single prop- 
erty coupled with other elements of hazard, 
which sustained a finding of imprudence or 
negligence because of undue concentration 
(Durant vs. Crowley, 197 App. Div., 540, (aff’d 
234 N. Y., 581). 

The surcharging of this trustee, we conclude, 
was error. 

This leaves one minor question. respecting 
commissions of the trustee. It was entitled to 
them (Matter of Schliemann, 259 N. Y., 497). 


The decree of the Surrogate’s Court of West- 
chester County should be reversed on the law 
and the facts, with costs to the appellant, pay- 
able out of the estate, and the matter remitted 
to that court to dismiss the objections and 
settle the account as filed, after awarding the 
trustee its commissions and reimbursement 
for expenses of the litigation, to be paid by 
the estate. 
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Stock Dividends—Deed of Trust Con- 
strued—Distinction Between Divi- 
dend Payable in Stock of Issuing 
Company and Dividend Payable 
in Stock of Other Corporations— 
N. Y. Court of Appeals—City Bank Farm- 
ers Trust Co. vs. Ernst et al. Decided Jan- 
uary 23, 1934. 

Donor created a living trust May 4, 1918 
for the benefit of two nieces. Six hundred 
shares of General Electric Company stock 
were transferred to the trustee in trust to 
be divided into two parts of 300 shares each; 
the net income, one part to be paid to one 
niece and from the other part to the other 
niece. Upon the death of each niece, the 
net income was to be paid to Katherine 
Ernst during the remainder of her life. The 
instrument creating the trust contained this 
provision “Anything hereinabove contained 
to the contrary notwithstanding, said trus- 
tee shall transfer to said donor, or if he is 
dead, to his executor or administrator, free 
of all trusts hereby created, any and ali 
stock dividends which it may from time to 
time receive on any stocks held by it here- 
under.” 

The General Electric Company, in Janu- 
ary, 1925, distributed to its stockholders stock 


of the Electric Bond and Share Securities 
Corporation, share for share. The trustee 
has not distributed this stock. The Electric 
Bond and Share Securities Corporation was 
succeeded by the Electric Bond and Share 
Company. This successor company now pays 
its dividends in stock. 

The ownership of both groups of stock is 
in question. The lower court interpreted the 
above quoted provision of the trust agree- 
ment to mean that the donor intended to 
limit payments to the beneficiaries to fixed 
cash dividends regularly paid by the Gen- 
eral Electric Company and held that the 
stock of the Electric Bond and Share Securi- 
ties Corporation together with the subse- 
quent regular dividends of its successor, the 
Electric Bond and Share Company were 
stock dividends within the meaning of the 
provisions of the trust instrument and as 
such belonged to the donor. The question of 
ownership being ‘one of fact.” 235 app. Div. 
157, 256 N. Y. Supp. 577 appeal dismissed 
261 N. Y. 82, 184 N. E. 502. 

The Court of Appeals in its decision re- 
versing the judgment of the Appellate Divi- 
sion and affirming the interlocutory judg- 
ment of the Special Term, took the view that 
“the intention of the settlor is to be found 
in the words of art used by him in express 
ing such intention.” The Court pointed out 
that the usual meaning of “stock dividend” 
is a dividend capitalizing surplus, paid in 
the company’s own stock, and not a dividend 
distributing surplus that happens to be paid 
in stock of a subsidiary when it might equal- 
ly well have been paid in cash by converting 
the subsidiary’s stock prior to distribution. 
The distribution of the stock of the Electric 
Bond and Share Securities Corporation to 
the stockholders of General Electric Com- 
pany was not a stock dividend. It follows 
that certain shares of the common stock of 
the successor company, the Electric Bond 
and Share Company, derived from the orig- 
inal distribution by its predecessor company 
will become a part of the trust corpus. 

The Court found that the regular quarter- 
ly dividends of the new Electric Bond and 
Share Company, though paid in the corpora- 
tion’s own stock were not “stock dividends” 
under the terms of the trust deed. The life 
tenants are entitled to share in such income 
the Court stating “it is not to be assumed 
that a provision for income shall be ren- 
dered nugatory. by a change in the form of 
the income.” No question of apportioning 
extraordinary dividends arises in this case. 
The Court directed that the dividends be 
allocated between principal and income ac- 
cording to its stipulation. 
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Life Tenant’s Opposition to Modi- 
fication of Lease Exceeding Five 
Years—No Basis for Trustee's Re- 
quest for Instructions—Trustee 
Must Decide Whether to Apply 
for Approval of New Lease on 
Amended Terms— 

N. Y. Court of Appeals, January 9, 1934. 
The City Bank Farmers Trust Company, 

New York, as substituted trustee under a 

will, owns real estate which it has leased 

for a term of approximately twenty years, 
expiring 1947, at a net rental of $20,000 per 
annum. The tenant has not paid the full 
rent since June 1, 1932 and asserts that 
it will be compelled to vacate unless it can 
obtain a temporary reduction for the current 
year so that the net rental will be $12,000 
per annum instead of $20,000. The trustee 
asked the life tenants whether they would 
consent to the temporary reduction pro- 
posed by the tenant. One of three favored 
granting the relief; the other two opposed it. 

The trustee asked the court for instruc- 
tions, alleging that doubt had arisen as “to 
the respective rights of the parties hereto, 
and the plaintiff is unable to proceed with 
the proper administration of its trust unless 
said doubt is resolved, said controversy de- 
termined, and the respective rights of the 
parties hereto declared and adjudged and 
the plaintiff instructed as to its legal duties 
and authority in the premises.” 


The complaint was dismissed. The Ap- 
pellate Division affirmed the order of Special 
Term dismissing the complaint; an appeal 
was made by plaintiff. In affirming the 
judgment of the lower court, an instructive 
opinion was given by Lehman J. Pound, ch J., 
Crane, Kellogg, O’Brien, Hubbs and Crouch, 
J. J. Concurring. Portions of the opinion 
follow: 


The life beneficiaries are given no power by 
the terms of the will creating the trust to in- 


terfere with the trustee in the administration 
of its trust and the law gives them no such 
power. The manner in which a trustee shall 
exercise his function rests ordinarily within 
his discretion. If he exceeds his powers, acts 
negligently or abuses his discretion, a benefi- 
ciary injured thereby may have redress, but a 
beneficiary has no power to control the action 
of the trustee. Consent by a beneficiary in ad- 
vance may bar claim for redress, on the theory 
of volenti non fit injuria, but consent cannot en- 
large nor objection limit the powers of the 
trustee. Thus a controversy between trustee 
and beneficiary as to the wisdom of suggested 
action by the trustee where there is room for 
choice does not concern “rights and other legal 
relations” of the parties and forms no basis for 
a declaratory judgment. (Civ. Prac. Act, §473.) 


In accepting a trust, the trustee assumes the 
duty of administering the trust with reason- 
able care. That duty cannot be shifted, and 
though at times, a trustee, when in doubt, may 
ask instructions of the court, the court will 
not, ordinarily, advise the trustee what course 
he shall pursue where there is room for the 
exercise of choice. Even though the courts 
may have power to control the action of a 
trustee by instruction or advice, such power 
may be invoked by the trustee only where, 
upon established equitable principles, instruc- 
tions or directions are required for his protec- 
tion and the discharge of his trust. Trustees 
are not entitled to instructions “with reference 
to questions relating to the administration of 
a trust where the trustees were authorized to 
exercise their discretion with reference there- 
to.” (Hill vs. Moor, 224 Mass. 159.) 


It has been said that “the purpose of this 
advisory jurisdiction assumed by courts of 
equity is not to provide a substitute for the 
usual legal advisers, but to protect trustees in 
the class of cases where the advice of com- 
petent lawyers is not sufficient protection, be- 
cause of the doubtful meaning of the trust in- 
strument, or because of uncertainty as to the 
proper application of the law to the facts of 
the case. There must also be a real need that 
the trustee’s doubts be solved.” (Perry on 
Law of Trusts [7th ed.], §476-a. Cf. Matter of 
Waring, 99 N. Y. 114; Warner vs. Mittler, 260 
Ili. 416.) Thus the question presented here is 
whether the complaint shows that there is sub- 
stantial doubt as to whether the trustee has 
power to grant the tenant a temporary reduc- 
tion, assuming that in the opinion of the trus- 
tee such reduction would be beneficial to the 
trust estate. 

Even though the will creating the trust con- 
fers upon the trustee no express power to lease 
the trust estate, the trustee “may execute and 
deliver a lease of such real property for a term 
not exceeding five years, without application 
to the court. The Supreme Court may, by or- 
der, on such terms and conditions as seem just 
and proper, in respect to rental and renewal, 
authorize such a trustee to lease such real 
property for a term exceeding five years, if it 
appears to the satisfaction of the court that 
it is for the best interest of the trust estate.” 
(Real Prop. Law, Cons. Laws, ch. 50, §106.) 
The power to make a lease includes the power 
to modify its terms. The trustee has power to 
modify a lease made for a term of less than 
five years, just as the ‘trustee has power to 
make such a lease. In this case the lease was 
made for a term exceeding five years. For such 
a lease the approval of the court was re- 
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quired and obtained. The purpose of the stat- 
ute would be frustrated if the trustee, having 
obtained the approval of the court on “such 
terms and conditions as seem just and proper, 
in respect to rentals,” could thereafter modify 
such terms without the approval of the court. 


That a trustee has no power to enter into 
an agreement modifying, for a period exceed- 
ing five years, the terms of a lease approved 
by the court, is not questioned, but the plain- 
tiff urges that it may maintain this action for 
instructions as to its power to modify such 
a lease temporarily. We find no possible basis 
for such a distinction. The stipulated payment 
of rental during the coming year is no less 
part of the lease for twenty years than the 
stipulation for payment of rental during the 
last year of the term. Instead of exercising 
its power to lease the property for a term not 
exceeding five years, the trustee asked and ob- 
tained the approval of the court for a longer 
period. Then the court determined that the 
terms and conditions as to rentals were just 
and proper. The obligation to pay a stipulated 
rent during the entire period of the lease con- 
stituted part of the bargain submitted to the 
court for approval. If the trustee believes 
that a bargain less onerous to the lessee would 
be of advantage to lessor and lessee alike, he 
may ask the court to approve a modification 
of the lease. To that extent such a modifica- 
tion looking to the future, whether for a short 
or long period, would constitute an abrogation 
of the old lease and the execution of a new 
lease, and the Real Property Law (§§106 and 
107) provides a summary method of obtaining 
the approval of the court. Without such ap- 
proval the trustee has no power to relieve the 
lessee in advance of any obligation of the 
lease already approved. The clear mandate of 
the Legislature that the terms and conditions 
of every lease for a period exceeding five 
years must be submitted to the court for its 
approval, leaves no room for doubt that a 
trustee is without power to modify terms ap- 
proved by the court, without another applica- 
tion to the court for approval of the lease with 
its amended terms. There is no basis for ask- 
ing instructions of the court upon a question 
of law where there is no room for doubt. The 
courts below, therefore, properly dismissed 
the complaint upon motion. Other disposition 
would merely further delay the trustee in ar- 
riving at a determination, which it alone can 
make, as to whether application should be 
made to the court for approval of a lease on 
amended terms. The complaint does not even 
allege that the trustee, would, in the exercise 
of its discretion, modify the terms of the lease 
if it had power to do so. Under the most fa- 
vorable construction of the complaint, the 
trustee is seeking either general instructions 
as to a trustee’s powers, though it may never 
choose to exercise such powers, or specific 
instructions as to the manner in which the 
trustee’s discretion should be exercised. 

The situation might be different if the trus- 
tee asked instructions as to its power to waive 
a default in the performance of the lessee’s 
covenants in the lease. That question is not 
before us, and, if presented, would be governed 
by different considerations. 


City Bank Farmers Trust Company, as 
substituted Trustee under the Last Will and 
Testament of G. Waldo Smith, deceased, Ap- 
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pellant vs. G. Waldo Smith, Jr., and Harry 
T. Weeks, respondents, and Lily Loring 
Appeals, decided January 9, 1934. 


Trust Investments Induced by Life 
Tenant with Power of Appoint- 
ment—Appointee Widow Es- 
topped from Seeking Surcharge— 
Pa. Supreme Court, Eastern District. In 


Re Perkins. Decided January 30, 1934. 


By a deed of trust executed in 1910, Amy 
Denniston Perkins transferred certain securi- 
ties to the Trust Company of North America 
(succeeded by the Pennsylvania Company 
for Insurances on Lives and Granting An- 
nuities) and Joseph S. Clark, to be held in 
trust. The trust instrument provided that 
the net income (subject to spendthrift pro- 
visions) was to be paid to Arthur Clark 
Denniston, brother of the trustor, during his 
life and at his death the principal was to be 
distributed as he by will might appoint, or, 
in default of such appointment, to those per- 
sons specified by the trustor in the instru- 
ment. On January 31, 1932 Arthur Clark 
Denniston died. He left a will wherein he 
exercised his power of appointment giving 
the trust property to the same trustees to be 
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held in trust for the benefit of his wife, Leal 
Mary Denniston, for her life. He directed 
the trustees to pay the income and such part 
of the principal, not in excess of $75,000, as 
she might request, to his wife granting her 
with power of appointment by will as to the 
remainder of the trust assets. If his wife 
failed to exercise this power, or in the event 
of her death before receiving her rights in 
the trust property, the assets were to go in 
fee to Ora L., William M. and Leal R. Ed- 
munds. 

Arthur Clark Denniston from time to time 
persuaded the trustees to invest a part of the 
trust funds in mortgages on real estate in 
which he had an interest. The trustees made 
these investments reluctantly, only after Ar- 
thur Clark Denniston had agreed to and 
did make a will which exercised his power 
of appointment, as above described, and his 
wife, Leal Mary Denniston, had both urgent- 
ly demanded and formally consented to the 
investments requested by her husband, the 
life tenant. The business enterprises in 
which the life tenant was interested were 
unsuccessful and as a result a large part of 
the trust assets which he had finally per- 
suaded the trustees to make were consumed. 
After the death of Arthur Clark Denniston, 
his wife together with the three contingent 
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remaindermen, above named, brought an ac- 
tion to surcharge the trustees with loss of 
the trust assets. 

On October 27, 1933 the Orphans Court, 
Philadelphia County, held that while “in an 
ordinary trust estate, with the rights of life 
tenant and remaindermen to be protected, in- 
vestments as herein made would be abso- 
lutely indefensible,” a life tenant with a 
general power of appointment “has an es- 
tate tantamount to a fee.” “Since Arthur C. 
Denniston did not, and, in fact, could not 
have had the trustees surcharged in his life- 
time, his appointee widow is accordingly now 
estopped from seeking such surcharge against 
the trustees. Likewise the contingent lega- 
tees under the will of Arthur C. Denniston 
are in the same situation.” 

On appeal, the opinion and decree of the 
court states: 

“The principle involved in this case is 
well summed up by the auditing judge when 
he says that it is “unfair and unjust to per- 
mit a person to induce the making of invest- 
ments—however unwise—and then to per- 
mit him, or any person or persons claiming 
through or under him, to repudiate such in- 
vestments and to benefit thereby.” Decree of 
the court below confirming the account of 
the trustees affirmed. 
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Tax Savings Versus Tax Evasion— 


Virginia Law Review, January 1934, page 
307.—-By JAMES T. CARTER, vice-president- 
trust officer Fidelity Trust Company, Balti- 
more, Md. 


“When the Supreme Court of the United 
States convened for the October term on 
October 9, 1933, there were four cases on 
the docket pending argument which are of 
especial interest to testamentary trustees ad- 
ministering trust estates for the benefit of a 
widow. Each case involves the question: 
Can a testamentary trustee rightly deduct 
from the gross income shown in its fiduciary 
return under the income tax law the in- 
come distributed during the taxable year to 
a widow of the testator who has elected to 
take the benefits provided by her deceased 
husband’s will in lieu of her dower or statu- 
tory share in his estate?’ 


[Editor’s Note: One of these four cases, Helver- 
ing, Commissioner of Internal Revenue, vs. Julia 
Butterworth, ef al, Trustees under the will of Wil- 
liam B. Butterworth, deceased, No. 75, Supreme 
Court, October term 1933, decided December 11, 
1933, was discussed in January issue of TRUST 
ComPANIES, page 99.] 

“It may seem that the issue involved in 
the cases above mentioned, is a narrow one 
and of limited importance. In a sense this 
is true. That it deals with a problem of taxa- 
tion involving the construction of the lan- 
guage of a statute somewhat broadens the 
field of possible treatment of the subject. It 
is significant, for instance, that tax cases, 
both state and federal, are predominant 
among the classes of cases in which the Su- 
preme Court granted hearings when it con- 
vened at the opening of the October term.” 


“Tt is perhaps worthwhile, therefore, to 
examine the comparatively narrow issue 
which is presented in the Supreme Court 
cases relating to the testamentary trustee 
and the widow’s inheritance for the light 
they may throw upon the question of what 
is proper tax saving as distinguished from 
tax evasion. Does avoiding taxes which are 
not assessed by law constitute evasion of 
taxes legally assessed and payable? If not, 
what means can be legally taken to minimize 
the amount of taxes which are legally pay- 
able to the government? What legal rights 
can an individual take to assure himself that 


he is paying all of the taxes which he is 
legally obligated to pay, and that he is not 
paying taxes which the law does not require 
him to pay? Assuming that an individual is 
not to be condemned or made the subject of 
approbrium or criminal indictment for exer- 
cising legal rights that insure him against 
paying taxes (irrespective of amounts in- 
volved) which the law would not require 
another individual who is subject to the 
same law to pay, how is he to recognize the 
rights which the law may give him?” 


“It is refreshing in this period of con- 
fused thought, to give ear to the expression 
of the Court in the Butterworth Case, where 
Judge Woolley observes: 


‘* * * taxation is not imposed by reasoning 
or by an exigency but by statute and only 
those named in the statute must pay a tax. If 
in naming taxables it should, as here, later be 
found that the Congress (for whatever reason) 
omitted a class available for taxation, that is 
a misfortune of the Government which cannot 
be cured by a court reading into a statute 
something which is not there, or giving its 
words a meaning different from their known 
and ordinary signification, Old Colony R. Co. vs. 
Commissioner, 284 U. S. 552, 560, 52 S. Ct. 211, 
76 L. Ed. 484; Heiner vs. Beatty (C. C. A.) 17 
Fed. (2d) 743; Id., 276 U. S. 598, 48 S. Ct. 319, 
72 L. Ed. 723; Woolford Realty Company vs. 
Rose, 286 U. S. 319, 52 S. Ct. 568, 76 L. Ed. 1128; 
and different from the way they were under- 
stood by tax officials and taxpayers and by 
them acted upon until decisions by the Circuit 
Courts of Appeals.’ 


“In his discussion of means of minimizing 
taxes the author first refers to those exemp- 
tions and deductions from taxation that are 
not easily mistaken. Then he explains clearly 
that there is a second class of exemptions, 
deductions or allowances granted by law 
which are less obvious from the express lan- 
guage in the statutes, “but which, neverthe- 
less, are quite legally available and quite as 
open to the taxpayer who is well informed. 
They may not rest upon express provisions 
of the statutes, but may be necessarily in- 
ferred from reading all parts of the statute 
as a whole, or from some portion of the 
language used, or from the absence of lan- 
guage expressly subjecting to taxation cer- 
tain classes of property or certain persons 
in a particular status. They are, for the 
most part, supported by decisions of the 
courts or administrative tribunals or by reg- 
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ulations, rulings, decisions, or opinions of 
the Department of Internal Revenue or its 
law officers.” 


“Again, as illustrating this second class 
of exemptions and allowances, a man may 
take advantage of the use of the trust form 
of transmission of his property to prevent 
recurrent or repeated estate taxation of the 
same property passing by death at consecu- 
tive intervals in excess of five years, follow- 
ing his death. One who creates a testamen- 
tary trust for his widow for life, and pro- 
vides for the distribution of the principal 
of the trust estate after her death as he has 
provided in his will or under a special power 
of appointment to be exercised by her may 
eliminate thousands of dollars of federal es- 
tate taxes at the time of her death without 
unduly fettering the main objects he has in 
mind in the provisions of his own will. In 
this connection it is worthy of note that the 
incidence of federal taxation may be deter- 
mined by application of the state law as 
interpreted by the State Appellate Court of 
the jurisdiction in which the decedent’s es- 
tate lies. 


“A father who has sufficient property to 
enable him, without depriving himself of 
ample means to carry on his business and 
live comfortably, to give outright to his wife 
or children a portion of this property or to 
place it in an irrevocable trust for their 
benefit may substantially reduce his income 
tax by eliminating from the high brackets of 
his return a portion of his income, with the 
result that the same income is subject to 
tax at a lower rate in the hands of the bene- 
ficiary to whom he may theretofore have con- 
tributed an equal amount annually. In do- 
ing that periodically during a term of years 
he may accomplish his desire to see his de- 
pendents independent of the uncertainties of 
his own business activities, and may gradu- 
ally place upon them that degree of responsi- 
bility for handling investments, property or 
business enterprises which may better en- 
able them to preserve the property after his 
retirement. Such gifts, whether made out- 
right or by way of trust may be subjected 
to the gift tax, but gift tax rates are only 
approximately 75 per cent of the federal 
estate tax rates which would be payable on 
the same property at his death if he made 
the same proportionate distribution to his 
beneficiaries by will. 


“Again, a husband and wife having sepa- 
rate property of their own may create cross 
trusts for one another with some degree of 
saving of estate and income taxes, and with- 
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out disproportionately subjecting themselves 
to gift taxes. Still another form of trust 
that has been passed upon favorably by the 
Circuit Court of Appeals of the second cir- 
cuit as eliminating from the income on which 
a tax is payable by the creator of the trust, 
is the so-called one year irrevocable trust.” 


“* * * In popular parlance these are fre- 
quently referred to as exemptions resulting 
from ‘loop-holes’ in the law. The term is 
frequently used as inferring that something 
sinister necessarily attaches to the applica- 
tion of the law in such a way as to enable 
a man legally to escape the payment of taxes 
which others feel that he ought to be made 
to pay. The legal exposition of these situa- 
tions should not be confused with the social, 
economic or political policies of those who 
give voice to these expressions, irrespective 
of the soundness or unsoundness with which 
we may regard them.” 


There follows an able discussion of cases, 
references to numerous citations and ex- 
cerpts from court decisions. In conclusion, 
Mr. Carter states in part: 


“Honest tax saving is not dishonest tax 
evasion. The interpretation of a statute must 
be approached with especial care, as pointed 
out in the dissenting opinion rendered in 
Langley vs. Commissioner of Internal Rev- 
enue, 61 Fed. (2d) 796,798 (C. C. A. 2d, 1932) 
by Circuit Judge Augustus N. Hand, when 
he said, commenting upon a decision of the 
second Circuit Court of Appeals which held 
subject to income tax the creator of a one- 
year irrevocable trust: 


‘While a man has a perfect right to keep 
outside of a taxing statute if he can, such an 
obvious mode of completely avoiding a tax 
while substantially occupying the position the 
tax was intended to reach is not to be lightly 
assumed.’ 


“The oft-quoted words of Mr. Justice 
Holmes in Bullen vs. Wisconsin, 240 U. S. 
625 (1916) are quoted by the Court of Ap- 
peals of Maryland, Downes vs. Safe Deposit 
and Trust Company, 157 Md. 87, 96, 145 Atl. 
350 (1929) in a case in which the Maryland 
Appellate Court, sustaining the taxpayer in 
his interpretation of the Maryland Collateral 
Inheritance Tax, aptly states the rule: 


‘We do not speak of evasion, because, when 
the law draws a line, a case is on one side of 
it or the other, and if on the safe side is none 
the worse legally that a party has availed him- 
self to the full of what the law permits. When 
an act is condemned as an evasion, what is 
meant is that it is on the wrong side of the 
line indicated by the policy if not by the mere 
letter of the law.’” 
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Trusts— Life Tenant and Remain- 
derman—Discount on Purchase 
of Bonds as Accruing to Income 
or Corpus— 

University of Pennsylvania Law Review, 
December 1933, page 182. 

“Trustee under a will purchased bonds at 
a discount and resold them several years 
later at slightly above par value. Testator’s 
widow excepted to account filed by trustee 
on the ground that profit realized above the 
purchase price of bonds was income due her 
as life beneficiary. Held, that such profits 
accrued.to the corpus of the trust and that 
the life beneficiary was not entitled to them. 
In re Houston’s Will, 105 Atl. 182 (Del. Ch. 
1933). 

“Cases involving the disposition of discount 
profits on bonds have previously come di- 
rectly before a court on but two occasions 
and on both were decided as the instant 
case.’ Legal opinion outside the meager case 
law takes quite the opposite view.? It is to 
the effect that, since the majority rule has 
crystallized in favor of amortizing premiums* 
paid on bonds out of interest received,‘ logic 
compels that discounts be turned over to the 
life tenant. This is based on the postulate 
that bond prices vary only because of their 
interest rate. But as a matter of actual fi- 
nancial experience this assumption is inac- 
curate. Many other factors contribute, espe- 
cially the comparative risk involved even in 
bonds which meet requirements for trust in- 
vestment. There is also no doubt that supply 
and demand of bonds on the market will 
have a bearing on price. Furthermore acci- 
dental factors, among which the court classes 
‘market whims,’ have their effect. These ele- 
ments should place discount profits in the 
Same category with other profits realized on 
securities which undeniably belong to corpus.” 
So, the court in the principal case arrived 
at the conclusion that, ‘... it is more apt 
to serve the ends of practical justice to say 
that, generally speaking, discounts when rea- 
lized constitute capital gains.* This hold- 
ing is fostered by a desire to preserve the 
corpus as effectuating the testator’s intention 
with respect to the remainderman. Exam- 
ination of the cases favoring premium amor- 
tization reveals the same fundamental basis 
for their decisions.? The two lines of cases 
would thus appear to be in harmony rather 
than in conflict.” Though not yet adopted by 
any state, a Uniform Principal and Income 
Act" was drafted in 1931 covering both pre- 
Mhiums and discounts. For simplicity of trust 
administration, it provides that corpus only 
is affected by either,“ thus adopting the mi- 
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nority view in the case of premium bonds 
and the view of the instant case in reference 
to discounts.” 


1In re Gartenlaub’s Estate, 198 Cal. 204, 244 Pac. 348 
(1926); Townsend vs. U. S. Trust Co., 3 Redf. Surr. 220 
(N. Y. 1877). 

2Perry, Trusts (7th ed. 1929) § 548b; Bogert, Handbook 
on the Law of Trusts (1921) § 103; Edgerton, Premiums 
and Discounts in Trust Accounts (1918) 31 Harv. L. Rev. 
447; Note (1927) 48 A. L. R. 684; (1926) 15 Calif. L. Rev. 66. 


3Premium on a bond is the difference between par value 
and the purchase price above par. It is amortized by set- 
ting aside periodically a certain amount of the interest 
received so that by the time the bond is paid, the amount 
of the premium has been saved. 

4In re Gartenlaub’s Estate, 185 Cal. 648, 198 Pac. 209 
(1921); Curtis vs. Osborn, 79 Conn. 555, 65 Atl. 968 
(1907); New England Trust Co. vs. Eaton, 140 Mass. 532, 
4N. E. 69 (1886); Ballantine vs. Young, 74 N. J. Eq. 572, 
70 Atl. 668 (1908); Matter of Stevens, 187 N. Y. , 80 
N. E. 358 (1907); Wells’ Estate, 156 Wis. 294, 144 N. W. 
174 (1914). Contra: American Security & Tr. Co. vs. Payne, 
33 App. D. C. 178 (1909); Hite vs. Hite, 93 Ky. 257, 20. 
S. W. 778 (1892); Penn-Gaskell’s Estate No. 2, 208 Pa. 
346, 57 Atl. 715 (1904). Though there is apparently no 
Delaware case dealing with premiums, the general tenor 
of the court’s dictum in the principal case leans toward the 
majority view. 

’&The California court was thus vigorously attacked in 
the A. L. R. note, supra note 3, after In re Gartenlaub’s 
Estate, supra note 2, since but a few years earlier in another 
Gartenlaub case, supra note 5, it had decided in favor of 
amortizing premiums. 

6See Hemmenway vs. Hemmenway, 134 Mass. 446,"449 
(1883); New England Trust Co. vs. Eaton, supra note 5, 
at 545, 4 N. E. at 79; Meeker, The Work of the Stock 
Exchange (1930) 258. 

7In re Canfield’s Estate, 104 Cal. App. 181, 258 Pac. 363 
(1930); Chase vs. Union National Bank, 275 Mass. 503, 
176 N. E. 508 (1931). 


8Principal case at 135. 


%See cases cited supra note 5. Some of thé courts may 
speak further of the theory that interest on premium bonds 
represents a return of the premium as well as income, but 
is is obvious that this suggestion is merely an added justi- 
fication. Their basic legal reason is the preservation of 
corpus. 


WTrusts Restatement (Am. L. Inst. 1933) Tentative 
Draft No. 4, § 231 (d) covers premium cases and states the 
majority rule as the law. No mention is made of any 
discount cases, probably because so few have been litigated. 


luHandbook of National Conference of Commissioners 
on Uniform State Laws (1931) 328. 
12Uniform Principal and Income Act § 6. 


Analysis of Municipal Securities— 


Bulletin of The American Institute of 
Banking, January 1934, page 27.—By ROBIN 
A. DANTON, Bank of New York & Trust 
Company, New York, N. Y. 

“One of the most important problems fac- 
ing those interested in municipal obligations 
is that involving a decision as to the cate- 
gory in which their holdings fall. In arriv- 
ing at such a decision, however, the broad 
basis of appraisal formerly relied upon is 
likely to prove of small assistance. Obvious- 
ly analysis of current finances now consti- 
tutes the only effective approach. Thus sim- 
ply stated, this suggested change in view- 
point does not seem to carry any great sig- 
nificance; but, in my opinion, if investors in 
municipal obligations are to avoid losses in 
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the future, a radical adjustment in this 
respect is absolutely necessary.” 


Mr. Danton then explains the basic dif- 
ferences between the municipal corporation 
not operated for profit and a private corpora- 
tion summarizing his explanation thus: 
“While the private corporation may face elim- 
ination of all balance sheet assets, the ten- 
dency is for the troubles of the municipality 
to be limited to temporary inability to real- 
ize on receivables. The settlement of the 
private corporation may be insignificant. 
Where municipals are concerned, however, 
the final realization is likely to be substan- 
tial even though the circumstances are high- 
ly unfavorable. In my opinion failure on 
the part of investors to appreciate these dif- 
ferences is resulting in unjustified sacrifice 
of holdings which, under any reasonable an- 
ticipation of general recovery, will eventu- 
ally be paid both as ‘to interest and princi- 
pal. 

“In the past a report showing successive 
annual surpluses of revenues over expendi- 
tures could be taken as a satisfactory indi- 
cation of sound condition. Under present 
conditions, however, these figures must be 
approached with extreme caution. Further 
examination of the current accounts may re- 
veal that, despite this apparently favorable 
showing, the amount of tax financing out- 
Standing has increased substantially over a 
period. The explanation is simple. While 
the assets placed on the books have been 
nominally adequate, a substantial proportion 
of these items have failed to materialize in 
the form of cash. This is simply another 
way of saying that taxes levied have not 
been collected. It is therefore important 
that a further statement. be obtained show- 
ing actual cash receipts, excluding proceeds 
of temporary borrowings, as opposed to cash 
disbursements for all purposes.” 

The author believes that the following 
program is indicated regardless of the exact 
cause of financial stringency: 

“1. The fact should be squarely recognized 
that 100 per cent collection or financing is 
not to be counted on under present condi- 
tions. 

“2. Too much attention should not be given 
to demands for tax reduction at all costs. 
Continued solvency is of more importance 
than a few cents off the tax rate. 

“3. Reasonable economies should be made, 
but saving should not immediately be re- 
flected in a reduced tax rate. 

“4, Approximate maintenance of the levy 
along with reduced expenditures will mean 
that revenues accruing on the books during 
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the fiscal year will be substantially in excess 
of cash disbursements. The margin of assets 
available should mean that the proportion of 
the total accruing assets realized in the form 
of cash will be sufficiently near to actual dis- 
bursements to the point of relieving the sub- 
division of the necessity of substantially in- 
creasing its floating debt. The surplus of 
revenues shown on the books should be dis- 
regarded other than as it becomes available 
in the form of cash. 

“Tf action along these lines is undertaken, 
faith in the short term paper of the commu- 
nity will be restored. The program outlined 
implies honest and efficient management.” 

Mr. Danton then discusses defaults and 
adjustments which have occurred during the 
past few years. In conclusion, he states: 

“Municipalities on their part must recog- 
nize that apart from technical rights, the 
human rights of the bondholders equal those 
of the taxpayer and in many cases are just 
as insistent. Investors must be willing to 
make sacrifices where it is evident that the 
wide economic swings which have occurred 
have destroyed capacity to pay in full. To 
the end that mistakes of the past be not 
repeated, I urge that increased attention be 
given to financial reform on the part of both 
the taxpayer and the bondholder.” 


Constitutionality of the Federal Es- 


tate Tax— 


Virginia Law Review, December 1933, pages 
141-187—-CHARLES L. B. LOWNDES, Pro- 


fessor of Law, Georgetown University, 
Washington, D. C. 

“Perhaps, the constitutional difficulties in 
connection with the estate tax may be 
grasped most readily by a brief analysis of 
the legislative problems behind the tax. The 
taxation of testamentary or intestate suc- 
cession is the simpler part of a system of 
death taxation. More perplexing problems 
center about the inclusion of taxes upon inter 
vivos transfers which might operate in lieu 
of testamentary dispositions. This is com- 
plicated further by the necessity for retro- 
spective taxation. An examination of the 
successive federal estate taxes will reveal 
the expanding effort to reach explicitly every 
device to escape the tax. Retroactive taxa- 
tion is resorted to in order to eliminate the 
tax free interregnum between the passage of 
the acts, which would otherwise occur. 

“Moreover, while the essential conception 
of the tax is a tax upon transfer rather than 
property, it is manifest that a transfer can- 
not exist independently of the property which 
is transferred. Therefore, it is necessary 
to describe the property which may consti- 





TRUST COMPANIES 


tutionally be made the subject of a taxable 
transfer. 


“From this point of view the major consti- 
tutional issues with respect to the Federal 
Estate Tax fall naturally into three cate- 
gories: There is the problem of the type of 
transfer which may be taxed under an es- 
tate tax, or the scope of the tax. Then, there 
are the limitations upon the retrospective 
taxation of such taxable transfers. Finally, 
there are the jurisdictional and intergovern- 
mental restrictions upon the power of Con- 
gress to levy the tax.” 


Throughout the forty-seven pages devoted 
to an exhaustive treatment of his subject 
Mr. Lowndes gives 128 citations of leading 
cases, opinions and authorities. In conclu- 
sion Mr. Lowndes says: 


“The Supreme Court has sustained the 
constitutionality of the Federal Estate Tax 
in most of the cases which have come be- 
fore it. The two notable exceptions are 
Heiner vs. Donnan and Nichols vs. Coolidge. 
From an administrative viewpoint, Heiner vs. 
Donnan was an exceedingly unfortunate de- 
cision, which led directly to the present gift 
tax whose workability is, at best, doubtful. 
Nichols vs. Coolidge applied a distinctly ques- 
tionable legalistic test to determine the ex- 
istence of a testamentary transfer for the 
purpose of ascertaining the retrospective or 
prospective ‘character of an estate tax. The 
authority of Nichols vs. Coolidge has been 
weakened by later decisions and it is doubt- 
ful whether the case has any validity, or 
at most any valid application apart from the 
narrow facts passed upon by the Court in 
that decision. 


“The Supreme Court has shown a sensible 
awareness of the international problems in- 
volved in jurisdiction to levy a national es- 
tate tax, and it has been reluctant to inter- 
fere with matters within the appropriate 
competence of the legislature and the ex- 
ecutive by applying nice distinctions devel- 
oped in connection with state jurisdiction to 
tax. But, even tested by the least stringent 
criteria that can properly be applied—the 
Conflict of Laws principles of jurisdiction— 
the tax upon extra-territorial realty belong- 
ing to a domiciled decedent, and the provi- 
sions for taxing inter vivos transfers by non- 
residents which were made when there was 
no jurisdiction on the part of the United 
States over the property transferred, seem 
unconstitutional.” 


[Editor’s Note: Heiner vs. Donnan, 285 U. S. 
A aad Nichols vs. Coolidge, 274 U. S. 531 
(1927). 


In Syracuse, New York 
cA Leading Trust Company 


South Warren at Washington 


First TRUST 


& DEPOSIT Co. 


65 Years of Service 
as Executor and Trustee 


Trustee Liablein Commingling Trust 
Funds— 
The Banking Law Journal, January 1934, 
Page 1:—By JOHN EDSON BRADY, Ed- 

“A trustee who commingles funds of the 
trust with his own funds will be liable for 
any loss sustained by the trust, notwithstand- 
ing his good faith in the transaction. 

“The case in which this point was decided, 
In re Hinkel, Supreme Court of California, 
24 Pac. Rep. (2nd) 778, is one which might 
be referred to by a bank or trust company 
as indicating a reason for the appointment 
of a corporate, rather than an individual 
trustee, or, at least, for the appointment of a 
bank or trust company as co-trustee. 

“The facts showed that John Hinkel, who 
died on May 25, 1926, left $30,000 to his 
widow in trust to invest and reinvest the 
fund and to pay $200 per month (using the 
principal, if necessary) to his daughter-in- 
law until she should remarry or until her 
youngest son should become twenty-one 
years of age. 

“The widow, who was seventy-one years 
old at the time of the testator’s death, did 
not set the trust funds apart, but mingled 
them with her own funds and treated the 
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trust funds as if they were her own prop- 
erty subject only to the provision that she 
pay to the daughter-in-law the sum of $200 a 
month. The American Trust Company was 
appointed her successor as trustee and in 
this proceeding she was required to pay to 
the trust company the amount of $21,237.14 
to make good the loss sustained by the trust. 
Her plea that she had acted throughout in 
good faith, for what she believed to be the 
best interests of the beneficiary and upon the 
advice of counsel was held to be no defense.” 

Mr. Brady gives the opinion of the court 
in full. 


Rule Against Perpetuities—Validity 
of Charitable Bequest to Un- 
formed Corporation— 

Virginia Law Review, January 1934, page 


365—JEROME P. CARR of the Editorial 
Board. 


“A recent decision in New Jersey suggests 
some of the problems and difficulties in- 
volved in the working out of a modern con- 
ception of the ancient rule against perpetui- 
ties and its tremendously important implica- 
tions. At the outset it must be observed 
that there are really two separate and dis- 
tinct rules which are embraced in what is 
called the rule against perpetuities. The one 
is a rule against remoteness of vesting fu- 
ture estates; the other is a rule against the 
creation of an inalienable interest. When it 
is said that the rule against perpetuities does 
not apply to gifts te charities, what is meant 
is that the rule against the creation of an 
inalienable interest does not so apply. 

“It has long been settled that the common 
law principles that there cannot be a valid 
bequest to an indefinite person nor the crea- 
tion of an inalienable interest have no appli- 
cation to gifts to charities. The reasons for 
the exceptions in favor of charities are based 
upon the doctrine of cy pres and obvious 
considerations of public policy. However 
this may be, when a gift to a charity violates 
tLe rule against remoteness of vesting, it 
fares no better than a gift to a private indi- 
vidual, and is void. 

“But as in the principal case where there 
is a gift to a corporation to be formed in 
the future, fresh difficulties arise. That 
there can be a gift to a charitable institu- 
tion not existing at the time of the testa- 
tor’s death seems to be settled law in most 
jurisdictions. The trouble arises when the 
incorporation of the charitable body might 
be at a period more than twenty-one years 
and nine months after the death of a life 
or lives in being, and hence within the 
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ban of the rule against remoteness of vest- 
ing.” 

Mr. Carr then proceeds to cite and quote 
from leading cases. In his conclusion, he 
states in part: 

“In view of the principles discussed above, 
it is difficult to understand the decision of 
the New Jersey Court in the principal case. 
The court dismisses the fact of the chari- 
table nature of the trust involved with the 
statement that the rule against perpetuities, 
used in the sense of remoteness of vesting, 
applies to charities as well as other future 
gifts. That principle of course is true, but 
the court overlooks the well-settled rule that 
such gifts are generally regarded as pres- 
ent gifts to charity, and that the incorpora- 
tion of a body to receive the fund is not 
regarded as a condition precedent to the 
vesting of the gift. The only possible justifi- 
cation for the decision could be that the 
court did not so regard the gift as present 
and unconditional. Furthermore, since New 
Jersey recognizes the doctrine of cy pres, 
the decision here is rendered still less ca- 
pable of reconciliation with settled common 
law principles.” 

“It is submitted that the question as to 
whether the corporation may be formed un- 
der the existing general law or whether the 
incorporation requires a special legislative 
act should have no bearing on the validity 
of a charitable bequest to an unformed cor- 
poration. The determining factor should be 
the nature of the bequest, that is, whether or 
not the intention is to make a present, im- 
mediate gift to charity.” 


[Editor’s Note: The case referred to by Mr. 
Carr is First Camden National Bank & Trust Co. 
vs. Collins, 168 A. 275 (N. J. 1933). The decision 
was reported in TRUust CompPANIEs, December, 
1933 issue, page 645.] 


Under notes—Yale Law Journal, Decem- 
ber, 1933—page 334, appears a discussion— 
on the subject—“Validity of Gift in Trust to 
Charitable Corporation to be Formed after 
Testator’s Death” citations are liberally 
given and two recent decisions discussed the 
first—In re Tower’s Estate, 147 Misc. 773,266 
N. Y. Supp. 43 (Surr. Ct. 1933) the second— 
the above referred to New Jersey case. 
After a review of both of these cases the 
following comment is made regarding the 
New Jersey decision. 

“* * * Yet the disfavor with which the 
New Jersey opinion views the general ten- 
dency to apply rules favorable to charity 
simply because it is a charity seems justi- 
fied by the circumstances involved in the 
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case. There may well be other situations 
warranting a similar attitude, as, for exam- 
ple, where the trust fund is relatively so 
small as to make its charitable purpose im- 
practicable of fulfillment, or the charity 
designated is so fantastic of conception that 
its realization is doubtful.” 


Interest rates on new Federal secur- 
ities and demand for new notes 
‘*no longer a normal gauge of the 
national credit."’ 


—_——- 


“Since investment funds are forced to seek 
government issues, or remain idle, interest 
rates on these securities (new Federal is- 
sues) and the demand for new notes are no 
longer a normal gauge of tthe national credit.” 

This is one of the points brought out in an 
article on “The Public Debt, a Vital Na- 
tional Problem,” in the February issue of 
The Index, published by The New York Trust 
Company. 

“While it has been estimated,” the ar- 
ticle explained, “that the long-term Federal 
debt is only 11 per cent of all long-term debts 
outstanding in the United States, new Fed- 
eral issues constituted, in 1933, the principal 
securities available for the employment of 
idle funds. This situation has been inten- 
sified by the effect of the Securities Act in 
practically closing the capital market to in- 
dustry.” 

The Index notes significant changes in the 
character and distribution of the public debt. 
“Approximately 43 per cent of the total open 
market issues of the Federal Government, 
during the fiscal year 1933, consisted of se- 
curities with maturities in excess of one 
year, aS compared with 20 per cent in the 
previous year. Consequently, it is in this 
class of securities, or, more specifically, in 
issues maturing in one to five years, that 
the status of the public debt has changed, 
the short-dated debt maturing within one 
year actually decreasing and maturities over 
five years remaining at approximately the 
same figure. The trend from long-term obli- 
gations in the form of bonds to treasury 
notes with a maturity of one to five years 
becomes increasingly important as the total 
volume of such securities rises in relation to 
the total debt. As of June 30, 1933, the 
short and medium term debt was less than 
30 per cent of the total debt; on October 31, 
this figure had risen to an estimated 33 per 
cent. Among the problems thus presented 
are frequent refunding, the possibility of in- 
creasing interest rates and the dangers of 
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an impasse should any unforeseen impair- 
ment of the national credit arise.” 

Attention is directed to the fact that even 
though the public debt “had mounted, in 
1933, to 7.2 per cent of the national wealth 
as compared with 4.4 per cent in 1929, ac- 
cording to estimates which place the nation- 
al wealth in 1933 at $300,000,000,000, this fig- 
ure compared with a Federal debt of approx- 
imately 10 per cent of the national wealth at 
the close of the Civil War, the beginning of 
the longest period of depression yet known in 
this country. But President Roosevelt’s mes- 
sage indicates a further debt expansion to 
a total more than 10 per cent of estimated 
national wealth. * * * 

“No bookkeeping device can obviate the 
necessity for a future program of economy 
and taxation which will not only bring the 
receipts of the Federal Government within 
the total of both ordinary and emergency ex- 
penditures, but will also provide, over and 
above such a balance, the funds necessary 
for debt retirement. Furthermore, if the 
burden of the public debt is not to become 
unmanageable, a program corresponding to 
that by which its wartime total was so suc- 
cessfully reduced must be adopted in order to 
maintain national credit. 
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“President Roosevelt believes that such a 
policy will be possible in 1936. It must be 
noted, however, that even the limit upon 
debt increase which he proposes is contingent 
upon the success of the recovery measures 
now under way, both in assuming that the 
Reconstruction Finance Corporation can start 
repaying its loans in 1935 and in estimating 
tax receipts upon a marked improvement in 
industrial production. If the expected recov- 
ery fails to materialize and the Government 
has recourse to further borrowing, which 
would appear inescapable, none can say what 
future total the public debt may attain. 

“Tt is clear, in any event, that provision 
for future balanced budgets which will in- 
elude interest charges on this debt, to say 
nothing of charges for its gradual retirement, 
will impose upon the American people a 
heavier burden than any in their past his- 
tory.” 

The article contains tables showing total 
and per capita gross debt by decades from 
1884 to 1914 and by years to 1933, detailed 
comparisons of figures for 1932 and 1933, and 
estimated Federal receipts and expenditures 
for 1934 and 1935. 


Conflict of Laws—Survival’of Actions 
—Law Governing Survival in Suit 
Against Executor for Tort of De- 
cedent Committed in Foreign 
Jurisdiction— 

University of Pennsylvania Law Review, 
January 1934, page 280. 
“Under a Pennsylvania statute, ‘[execu- 
tors] shall be liable to be sued ... in any 
. action which might have been brought 
against . . . decedent if he had lived.’ In 

New York, the common law rule that per- 

sonal actions abate upon the death of the 

defendant is applied, unchanged by statute. 

An action was brought in the Federal Court 

for the eastern district of Pennsylvania 
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against the executor of an estate in that 
state for injuries suffered in New York for 
which the decedent would have been liable. 
Held, that since the law of New York did 
not provide for a right of action against any 
but the wrongdoer, no right survived his 
death. Ormsby vs. Chase, U. S. L. W., De- 
cember 12, 1933, at 285, rev’g 65 F. (2d) 
521 (C. C. A. 3d, 1933). 

“It is reassuring to find that, despite the 
fact that there has been some precedent look- 
ing the other way, the federal courts hence- 
forth will be bound by the decision in the 
instant case to apply the leg loci to the sur- 
vival of a right of action which arose in a 
jurisdiction foreign to that of suit. It seems 
unquestionable, as indicated in an earlier 
issue of this Review, that the granting of 
such a right only against the wrongdoer lim- 
its the substance of that right; the contrary 
result reached by the Circuit Court of Ap- 
peals was rightly reversed. In the com- 
paratively brief opinion deciding the instant 
case, the court shows a clear determination 
to adhere strictly to a definition of cause 
of action in terms of defendant’s obligation. 
Further, it cites and approves two of the 
three cases precisely in point, and tacitly 
overrules an earlier holding which is incon- 
sistent with them. Its action consolidates 
the extant law respecting survival of actions, 
and should aid materially in clarifying con- 
cepts basic in the conflict of laws, notably 
that of ‘right.’ ” 


The California Bankers Association will 
hold its 1934 convention at the Hotel Del 
Monte, Del Monte, Cal., May 23, 24 and 25. 


Colorado Bankers Association members will 
meet at the Hotel Antlers, Colorado Springs, 
June 15 and 16 for their annual convention. 


Oklahoma Bankers Association have sched- 
uled their 1934 convention for May 8 and 9 
at Tulsa. 
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NEW YORK STATE BANKERS MID-WINTER MEETING 


Note of Optimism Sounded by President of Association 
in Opening Address 


7 HE fog is lifting, and our vision seems 
‘to be improving,” said George V. Mc- 
Laughlin, president of the New York 

State Bankers Association, in opening the 

sixth annual mid-winter meeting of that as- 

sociation in New York City, February 5. 

“Some see red lights ahead, but who can 

say that they will not be ‘green’ by the time 

we reach them?” 

“The chief cause of anxiety,” he said, “now 
seems ‘to be the heavy deficit of the Federal 
Government and the prospect of enlargement 
of the public debt to about 32 billion dollars 
by the middle of 1935. It is not so much 
the size of the prospective debt, but rather 
the possible difficulty of controlling it that 
is the real source of danger. We need only 
to remember that if the World War had 
lasted a year longer than it actually did we 
would have had a debt of at least 32 bil- 
lion dollars in 1920, and possibly more, with- 
out the offsetting assets which the govern- 
ment surely will own in 1935. 


“The only real threat to our national sol- 
vency lies in the possibility that President 
Roosevelt will be prevented from applying 
the brakes to government spending when the 
proper time comes. Personally, I have no 
doubt that the President will have the cour- 
age to call a halt, but he may face strong 
Congressional opposition at that time. 

“It is true that thus far the recovery which 
is so apparent in other lines has not helped 
the earnings of banks, which were, on the 
whole, poorer in 1933 than in 1932. We be- 
lieve that this is due to two principal causes 
—a scarcity of good credit risks and the han- 
dling of much unprofitable business by the 
banks. An improved demand for legitimate 
eredit will naturally follow a few months 
behind an improvement in general business 
and prices. Some evidence of this may al- 
ready be seen in the increased volume of 
commercial paper and acceptances outstand- 
ing.” 


Russell Urges Settlement of Differences 
Between the Bar and Corporate Fiduciaries 


$6 HATEVER points of difference 

there are between the bar and cor- 

porate fiduciaries should be settled 
as promptly as possible,” said Franklin F. 
Russell, of the New York and the New Jersey 
bars, in addressing the Trust Division of the 
New York State Bankers Association, Feb- 
ruary 15. Instead of confining himself to 
generalities, Mr. Russell offered detailed sug- 
gestions, and although his attitude toward 
corporate fiduciaries was obviously sympa- 
thetic, he made it clear that in his opinion 
they should take the initiative in settling 
any differences which now exist. 

“There is no doubt,” Mr. Russell asserted, 
“but that in the past at least, certain trust 
companies, not necessarily in New York, 
have inflicted grave injustice upon the legal 
profession by a certain line of advertising. 
Years ago some bright young advertising 
man conceived the notion that the thing to 
do was to set forth in full detail a few 
graphic illustrations where a lawyer named 
as executor embezzled the funds of the es- 


tate and absconded. The implied moral was 
‘Don’t name your lawyer as your executor 
because he probably will rob your widow and 
children.’ The American Bar Association 
quite properly protested against this affront 
to the legal profession, which, after all, is of 
at least as high a standard of honesty as 
any other profession or trade. Certainly, 
the outstanding fact about new business for 
trust companies is that most of it comes from 
lawyers, and to attack lawyers is worse 
than a crime—it’s a blunder. 


Frank Disclosure of Facts 


“My first suggestion is that there should 
be a more frank and complete disclosure of 
facts on the part of trust companies to the 
legal profession. Trust companies are pub- 
lic institutions just as much as life insur- 
ance companies or railroads are and there 
should be at least as much disclosure. If 
all trust companies are required to make 
disclosures, no one would have an advantage 
over the other. Of course, I realize that 





TRUST COMPANIES 


there are certain things which are private 
business and not public. However, it would 
be a simple matter to solve these embarass- 
ments. 

“For example, many lawyers sincerely be- 
lieve that the big New York City trust com- 
panies, at least, have to employ a platoon or 


a squad of special policemen to handle a. 


mob of prospective customers of the trust 
company, lured into the bank by the pull- 
ing power of advertisements which lawyers 
are forbidden to use, anxious to have wills 
and trusts prepared, and that they are 
promptly steered to the offices of the banks’ 
own attorneys? This amounts to having 
‘runners’ for the banks’ attorneys, they 
think. The amount of such business, these 
lawyers believe, is perfectly enormous, and 
as a result, law firms which already were 
very large in 1920 have had to double their 
staffs to take care of such new trust busi- 
ness. This is small comfort for young 
graduates of a law school, struggling to 
make a living, unable because of social, ra- 
cial or other characteristics to secure po- 
sitions in some of these large law offices 
which are staffed almost exclusively by 
graduates of Harvard, Columbia, Yale, and. 
in recent years, Oxford. This results, they 
claim, in a concentration of law business in 
the hands of a few large firms with the re- 
sult that ‘to them that hath shall be given.’ 
. Yet nobody except the trust companies knows 
the actual facts. 


“How many times does such a thing hap- 
pen? What does it amount to in dollars and 
cents? If a prospective customer of the 
bank has a sufficiently large estate to make 
the handling of it attractive to a corporate 
fiduciary—and I am told that in New York 
City this means about $30,000. In the case 
of an estate or a living trust and $50,000 
in the case of an insurance trust—he usually 
has a lawyer. I can see no possible harm 
and a great deal of good arising from the 
publication of such facts and statistics. The 
facts may show that lawyers are making a 
mountain out of a molehill. 


Commissions and Earnings 


“Another complaint made by lawyers is 
that the high-powered and tumultuous elo- 
quence of the new business men of the 
trust companies induce testators to make 
trusts resulting in large commissions on 
principal and on income for a long period 
when the facts of the case do not justify 
the creation of a trust at all. Likewise it is 
claimed that persons may be induced to set 
up a living trust when all that would be 
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needed at most would be a custodian ac- 
count. Under the present rate of commis- 
sions, does a trust company make a profit 
on commissions on income? For example, 
a trust with a corpus of $100,000 and yield- 
ing 5 per cent at the present statutory rates, 
yields annual commissions an income of $175. 
Even assuming that a single trust could not 
be handled profitably for this amount, nev- 
ertheless, is it not possible that a large 
number of trusts would show a profit at 
the present rates? Of course, if the pres- 
ent rates on commissions do not yield a rea- 
sonable profit, it would not be to the advan- 
tage of a trust company to persuade pros- 
pective customers to draw up trusts. What 
are the facts? 


“What is the average rate of earnings on 
trust funds handled by corporate fiduciaries: 
(a) which are limited to legal investments 
and (b) which are not limited to legal in- 
vestments? Do they compare favorably with 
the rate of return of money left on trust 
with insurance companies? If a man has a 
large amount of life insurance which he does 
not wish to be paid outright but to be held 
in trust and does not desire any invasion of 
principal, at the discretion of a trustee or 
otherwise, why should he not leave it with 
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an insurance company instead of with a 
trust company, especially: since the insur- 
ance company furnishes him the additional 
advantage of a contractual right to pay the 
amount of the insurance even if particular 
investments ‘turn sour’? Certainly the men 
handling the investments for the great life 
insurance companies are thoroughly expe- 
rienced and capable and I can think of no 
reason why a man who desires his widow to 
have merely a life income with no encroach- 
ment on principal should set up insurance 
money with a trust company rather than 
with an insurance company unless there is 
reasonable prospect of greater income or 
capital enhancement. I realize that at the 
present time it may be difficult or impossible 
to compile these statistics, since many trusts 
have a provision that the trustee may re- 
tain investments which are turned over to 
them, the settlor of a living trust may re- 
serve the right during his lifetime to direct 
investments, etc. but a start could be made. 


Exculpatory Clauses 


“Another complaint of the bar and of some 
judges is the insertion of exculpatory clauses 
in deeds and wills. If a client comes into 
a bank, states that he has no lawyer and 
asks the bank to recommend a lawyer, and 
the banks does so, what attitude is such a 
lawyer to take in regard to such matters as 
exculpatory clauses? A similar question 
arises as to the creation of trusts, the prepa- 
ration of a will in such a way that the ex- 
ecutor-trustee will get only a single and not 
double commissions, etc. Let us assume that 
instead of referring the client to the regular 
attorneys of the bank, the client is handed 
a list of ten or twenty prominent law firms, 
none of whom regularly represent the bank. 
I suppose that it is possible that the bank 
would instruct the attorneys to give the 
client independent advice just as though the 
client had been recommended by some in- 
dividual not in any way connected with the 
trust company. Suppose after careful dis- 
cussion, the lawyer was convinced that the 
client’s brother should be named executor 
‘and trustee and that the bank should be 
merely substituted executor and _ trustee. 
Would he have the courage to carry out his 
convictions? Perhaps I am romancing. 

“The whole question of exculpatory clauses 
is a very serious one. At the risk of appear- 
ing to be presumptuous, I most earnestly 
suggest that it would be to the selfish inter- 
est of banks not only to cease insisting upon 
their being inserted, but on the contrary 
they should insist that they not be inserted 
except in special and unusual cases. If a 
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testator owns a substantial block of stock 
in a small or closely held corporation, in the 
future of which he has great confidence and 
which he desires to be retained as long as 
possible, I think an exculpatory clause is 
appropriate However, in the case of a life 
insurance trust, where the trustee starts 
the investment policy afresh, I think an ex- 
culpatory clause has no place. I might also 
make an exception where the testator, after 
having received independent legal advice, ex- 
pressly states, with full knowledge of what 
he is doing, that he wants a certain per- 
centage of the trust to be invested in sound 
common stocks in established companies. I 
think there is grave doubt in many cases of 
the legal effectiveness of such exculpatory 
clauses. Their presence in a document, at 
least in cases in which the trust company 
is aware of their presence, indicates lack 
of confidence on the part of the corporate 
fiduciary itself in its own investment ability 
or integrity. I venture to assert that it 
would be good business policy for a bank tc 
make known the fact that it will refuse tc 
permit the insertion of such clauses in the 
ordinary case. 


Liability and Commissions 


“This raises the very important question 
of the comparative liability of corporate and 
individual trustees for improper investments. 
I do not think that there is any question that 


in many cases the controlling factor in in- ~ 


ducing a man to name a corporate rather 
than an individual fiduciary is the belief, 
fortified by repeated advertisements to the 
effect that the average corporate fiduciary 
has many advantages over an individual in 
respect of investments because of its elabo- 
rate statistical and investment department 
which constantly keeps in touch with thou- 
sands of securities. To take a simple case, 
suppose a man appoints his widow, an 
elderly lady unfamiliar with investments, 
and a corporate fiduciary as his co-executors 
and co-trustees. The widow quite naturally 
leaves the investment policy to the bank. 
The bank makes a serious mistake. I think 
there is no doubt but that from every stand- 
point, legal and moral, the bank should be 
held and the individual should not. I real- 
ize that the rates of commissions are iden- 
tical for corporate and individual fiduciaries 
and that commissions to a certain extent 
represent something akin to an insurance 
premium. However, I do not consider this 
an adequate answer. To my mind, for a 
corporate fiduciary to advertise its facilities, 
skill and experience in handling investments 
and procure business largely if not entirely 
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upon the basis of this argument, and then 
upon being sued, to defend itself, by reliance 
upon exculpatory clauses or otherwise, 
smacks very much of an air transport com- 
pany inducing persons to travel on the claim 
that aviation is perfectly safe and then, in 
ease of an accident, depending upon the 
theory that the passenger assumed the risk 
of such travel. Perhaps a corporate fidu- 
ciary should be entitled to a higher com- 
mission if this liability is imposed. 

“There is another matter on which I 
think the public, including the lawyers, 
should be informed. What is length of the 
average trust? This question is important 
for many reasons; for example, to determine 
whether it is to the advantage of trust com- 
panies to have trusts last for a long period 
of time; to determine whether the present 
rates of commissions both on income an1 
principal are too high or too low; an4d 
whether it is probable that trust companies 
selfishly advise the creation of unnecessary 
trusts. 

“T do not wish to inject into my address 
today, other than by pbarest reference, the 
highly controversial subject of the practical 
monopoly in bankruptcy cases in this dis- 
trict by the Irving Trust Company. Prob- 
ably no single thing has so aroused the an- 
tagonism of lawyers. I think I am entirely 
familiar with the arguments on both sides of 
the question. Many lawyers, even those 
who in general are kindly, at least not un- 
favorably, disposed towards trust companies, 
consider in good faith that the appointment 
of a trust company to act as sole receiver 
in bankruptcy not only deprives lawyers of 
some business which they formerly obtained 
in being appointed receivers but what is 
even more serious constitutes an affront to 
the legal profession. The fact that most if 
not all of the newspapers opposed the po- 
sition of the lawyers is regarded by the 
latter as indicating nothing because trust 
companies are heavy advertisers in the 
newspapers.” 


Praises Corporate Fiduciaries 


In concluding his address, Mr. Russell 
said : 

“I will limit my words of praise of the 
corporate fiduciaries to the very obvious 
comment that as a result of their activities 
in the past ten years the standard of drafts- 
manship in wills and trusts has enormously 
increased. A young lawyer, only recently 
admitted, can within a few minutes’ walk 
from his office procure forms of wills and 
trusts which have been prepared by out- 
standing lawyers of the city. I am told that 
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in one of the metropolitan counties last year 
there was not a single action for the con- 
struction of a will in which a corporate 
fiduciary was named as executor. This may 
have been an accident or a coincidence, but ; 
I hardly think so. Unquestionably, the i 
growth of trust business has furnished em- 
ployment for a great many lawyers -who 
otherwise would not be employed, not only 
in the trust departments of the various 
banks, but in the law firms representing 
them. Many a young lawyer who is pre- 
paring for the first time an elaborate trust 
in which a corporate fiduciary has been 
named, has received some valuable advice 
in draftsmanship from the representatives of 
the trust company and usually without suf- 
fering the humiliation of his client knowing 
it. From a larger standpoint, the public 
has benefited by this increased skill in 
draftsmanship because litigation and expense 
has thereby been lessened enormously. 

“T do not wish to minimize the splendid 
work that has been done by the type of cor- 
porate fiduciary official who is keen for co- 
operation of the bar and for the removal of 
the differences between them. I realize that 
a certain type of lawyer, and even some 
judges, like to appear as the champion of 
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the down-trodden and oppressed lawyers who 
are threatened to be crushed out of profes- 
sional existence by this modern juggernaut 
of trust companies. I realize that in the 
average business negotiation it is good 
policy, probably nine times out of ten, to 
‘sit tight and make them come to us.’ Men 
who hold or profess intransigent views on 
the subject of the relationship between the 
bar and the corporate fiduciaries are by 
no means confined to lawyers—there are men 
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just as stiff-necked in the ranks of corporate 
fiduciaries. In my opinion, this is a serious 
mistake from the angle of the corporate fidu- 
ciaries. I think the corporate fiduciaries 
should take the initiative in settling the dif- 
ferences between them and the bar. If the 
hostility of some lawyers is based upon ig- 
norance or misunderstanding of the facts, as 
I most sincerely believe, publicity and dis- 
closure is the remedy. Then, and then only, 
will hostilities disappear.” 


Payne Reviews Code Difficulties Encountered 
By Bankers' Committee and Outlines Future Steps 


REVIEW of difficulties encountered 

by the Bankers’ Code Committee and 

an outline of what remains to be 
done before the code is in full operation 
were given by William K. Payne, Chairman 
of the Bankers’ N. R. A. Committee for New 
York State, before the mid-winter meeting 
of the New York State Bankers Association, 
February 5. Mr. Payne did not discuss in de- 
tail the provisions of the code, and he made 
it clear that he was not speaking for the 
Bankers’ Code Committee or for the N. R. A. 
Administration. 

“The chief difficulty encountered,’ Mr. 
Payne said, “has been in securing the adop- 
tion of an adequate and inclusive system 
of charges for handling commercial accounts 
in a good many communities which had 
never made a study of handling their un- 
profitable accounts. 

“From the outset it was the purpose of 
the Code Committee to preserve for the local 
clearinghouse, the greatest possible local 
autonomy for self-regulation consistent with 
the mandatory requirements in the code that 
the bank shall be compensated for each 
transaction either through adequate balances 
or through the collection of service charges. 
It was believed that the local bankers were 
better able to formulate rules which would 
cause less friction with their customers and 
would better serve the banks than if this 
task were attempted by the national com- 
mittee, or by a government bureau. 

“When the local rules were sent in for 
approval, however, there was found such 
wide divergence in the form and substance 
of the rules, and such divergence in the 
rates between contiguous and competing 
areas, as well as a total ignoring whether 
willful or otherwise, on the part of a con- 


siderable number of local groups of the 
clearly expressed requirements of the code 
that compensation should be provided for 
all services rendered, and when it was seen 
that the code committee would be obliged 
to make a detailed examination of over seven 
hundred different sets of local rules and 
make many important corrections in many 
of them, it became evident that this task 
couldn’t be completed in time to put the 
rules into effect on January 1, as was de- 
sired. 


“In order to decide correctly on the ade- 
quacy of the charges proposed by the local 
associations, the code. committee had made 
an extensive study of banking costs. It had 
obtained a detailed analysis of costs in 
nearly four hundred banks, of varying sizes 
and conditions covering the eastern section 
of the United States. It had obtained like 
figures in a number of communities fairly 
representing other sections of the country, 
and had found that costs showed little sub- 
stantial variation in different parts of the 
country. From these studies the code com- 
mittee arrived at figures which they were 
satisfied represented the minimum costs of 
various banking transactions in any com- 
munity not shown to be governed by some 
extraordinary conditions. ‘Those figures, it 
was the intent of the code committee to use 
as a sort of yard stick in checking the local 
rules. When it became evident that time 
would not permit such a detailed checking 
of local rules before January 1, it was de- 
cided to send this yardstick in the form of 
standard minimum requirements to the local 
N. R. A. committees, and ask them to check 
their local rules themselves, and make such 
changes in them as would bring them to the 
minimum requirements of the code. Had 














this been promptly done by all clearing- 
houses, as it was by many, I have no doubt 
but that by this time all the banks would 
be operating under adequate and satisfactory 
rules, the dissatisfaction on the part of some 
customers, which inevitably occurs when any 
real innovation is proposed, would have dis- 
appeared, and we would all be very happy 
and on our way to satisfactory earnings. 

“But unfortunately a small but very vo- 
ciferous group of clearinghouses proclaimed 
their dissatisfaction with the plan to their 
customers, to a larger public whose only 
interest in banks is to criticize them, and to 
various officials of the government, includ- 
ing their congressmen. 

“It began to look to the government of- 
ficials that the banks were entirely incapable 
of cooperation, and of self-regulation. The 
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Legislative Proposals of National Interest Treated 
In New York State Bankers Committee Report 
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taking over of the whole job by a govern- 
mental bureau was seriously considered. 
After many conferences and much negoti- 
ation on the part of the code committee, in 
your interests, the present plan was evolved. 
Under this plan, your local clearinghouses 
are to submit rules, complying with all the 
mandatory provisions of the code, except 
that as to charges for commercial banking 
services, you are to include in your rules 
charges for such services only as relate di- 
rectly to the operation of a checking account, 
including a uniform plan of analysing such 
accounts. Any rules you wish to adopt lo- 
eally, or already have in force, relating to 
other commercial banking activities are to 
be considered as merely local rules, not hav- 
ing the sanction of the code authority for 
their enforcement.” 









interest were mentioned in the report 

of the Committee on State Legislation 
submitted at the Mid-Winter meeting of the 
New York State Bankers Association, Febru- 
ary 5th. Some of these were of special inter- 
est to trust executives. 

Referring to a recommendation in the an- 
nual report of Superintendent Broderick for 
the year 1933, that banks and trust compa- 
nies be prohibited from investing in stocks of 
corporations, with certain exceptions, such as 
the stock of the Federal Reserve Bank and 
safe deposit companies, the committee said 
that while such a provision in the state law 
would bring it into conformity with the Fed- 
eral law, “we suggest that the bill embodying 
this recommendation include a provision pre- 
serving the right of trustees to invest trust 
funds in stocks, where the documents estab- 
lishing the trust relationship permit it.” 

The Committee pointed out that among 
the measures affecting banks which have been 
introduced in the New York Legislature are 
several which would prohibit a bank from 
acting as receiver or trustee in bankruptcy. 
The Committee is opposed to bills of this 
character “which seek to restrict unneces- 
Sarily the charter powers of the banks and 
trust companies of the State.” 


S et legislative proposals of national 


Branch Banking 
On the subject of branch banking, the Com- 
mittee said: 





“Your Committee is opposed to the exten- 
sion of the branch banking privilege in the 
State of New York beyond the territorial 
limits now. permitted, until and unless the 
over-establishment of branch banks, either 
state or national, is properly guarded against. 
In our judgment, existing laws do not furnish 
this safeguard, nor 1s it within the power of 
the state legislature to provide this safe- 
guard, until Congress has taken further ac- 
tion. 


“The only limitation imposed by the Bank- 
ing Act of 1933 on the Comptroller of the 
Currency in the establishment of national 
bank branches is a territorial limitation. If 
the State of New York permits state-wide, 
trade-area or county-wide branch banking, 
then the Comptroller may establish as muny 
national bank branches within such terri- 
torial limits as he shall see fit, without re- 
gard to any other limitations or restrictions 
which might be imposed by the state, and 
without the consent or approval of any state 
authority. In other words, when we permit 
the establishment of state branches within 
any territorial limits, then that territory is 
wide open for the unrestricted establishment 
of national bank branches. 


“Your Committee favors the establishment 
by federal and state law of some definite 
limitation upon the authorization of banks 
or branches thereof, in both federal and state 
systems, based upon population, wealth and/or 
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business activity in the particular community 
involved. 


“We favor some such limitation as is set 
forth in the annual report of the Superinten- 
dent of Banks for the year 1932, wherein he 
states, ‘in our opinion, neither state nor na- 
tional branch banks should be established, 
except on the concurrence of the state, na- 
tional and federal reserve authorities ;’ or as 
is suggested in the resolution adopted by the 
State Banking Board under date of March 
23, 1933. 


“We urge Congress to amend the Banking 
Act of 1933, in such manner as will effectu- 
ally prevent the over-establishment of banks 
or branches thereof in any community, and 
that state legislation along similar lines fol- 
low thereafter.” 


Loans to Bank Officers 


With two exceptions, the members of the 
committee approved Superintendent Broder- 
ick’s recommendation “that loans to its own 
officers by a bank or trust company be pro- 
hibited and that executive officers be required 
to report to the chairman of the board of 
their institution any indebtedness to any 
person or corporation. 


Perry E. Wurst, vice-president, Manufac- 
turers & Traders Trust Company, Buffalo, 
N. Y., and George E. Merrill, president, Erie 
County Trust Company, East Aurora, N. Y., 
“favor the proposed amendment so far as it 
relates to salaried officers in every day charge 
of the management of banks and trust com- 
panies, but do not believe it should be made 
to apply to the many presidents and vice- 
presidents of small town banks who are not 
salaried, who are men successfully engaged 
in other business in which they come in close 
contact with the people in their community 
and whose banking activity consists in at- 
tending a weekly committee meeting and 
monthly directors’ meeting.” ‘They believe 
that “such officers should not be prohibited 
from borrowing for their seasonal require- 
ments but should be required to furnish ap- 
proved collateral,” and that “if the Superin- 
tendent is empowered to remove officers and 
directors as recommended, this power should 
aid the Department to control the situation 
without working a hardship on many small 
banks through either losing inactive officers 
valuable for their influence and knowledge 
or through losing the accounts of such of- 
ficers.” 

The other members of the committee who 
concurred in the Broderick suggestion are the 
chairman, Arthur W. Loasby, chairman, First 
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Trust & Deposit Company, Syracuse, N. Y.; 
J. Stewart Baker, chairman, Bank of the 
Manhattan Company, New York City; Percy 
H. Johnston, president, Chemical Bank & 
Trust Company, New York City; Raymond F. 
Leinen, vice-president, Lincoln-Alliance Bank 
& Trust Company, Rochester, N. Y.; and 
George Overocker, president, Poughkeepsie 
Trust Company, Poughkeepsie, N. Y. 

Other recommendations contained in Su- 
perintendent Broderick’s 1933 report which 
were approved by the Committee were those 
relating to affiliated securities corporations, 
reduction in the maximum number of direc- 
tors to twenty-five, removal of officers, direc- 
tors and trustees under certain conditions by 
the Superintendent, authorization for mem- 
bership in the Federal Deposit Insurance 
Corporation and in the Federal Reserve Sys- 
tem, authority to issue preferred stock, re- 
incorporation of finance companies, the guar- 
anty funds of savings and loan associations, 
and periodical examination of savings and 
loan associations by their directors. In con- 
nection with deposit insurance, however, the 
Committee cited the resolution passed by the 
Association last June opposing the unlimited 
assessment provision of the law, and invited 
legislative attention “to the fact that the per- 
manent insurance fund provided for in the 
Banking Act of 1933 represents a serious 
threat to the soundness of all the banks in 
this state, in that it permits unlimited as- 
sessments against sound well managed banks 
to pay the losses of any bank which may be- 
come insolvent in any state in the Union.” 


The committee approved the position taken 
by the Banking Board in urging repeal of the 
clause in the state constitution which re- 
quires double liability for the stock of state 
banks and trust companies. 


On the question of inter-bank deposits, the 
committee suggested an amendment to permit 
a bank or trust company to carry up to 50 
per cent of its capital and surplus with a 
reserve depository, and that the Superinten- 
dent be empowered to authorize a larger per- 
centage when he deems it to be in accordance 
with sound banking. 

Superintendent Broderick recommended 
that a director who borrows from his own 
institution be required to keep a statement 
of his financial condition on file with it. A 
bill embodying this recommendation has been 
introduced: in the legislature. It provides, 
however, that no statement need be filed if a 
director furnishes collateral. All members of 
the committee approve this bill except Judge 
Overocker, who believes that the law should 
not permit any exceptions. 











Dailey Outlines Home Owners’ 
Loan Activities in New York 


A detailed statement concerning activities 
of the Home Owners’ Loan Corporation in 
New York State was given at the Mid-winter 
meeting of the New York State Bankers As- 
sociation, February 5th, by Vincent Dailey, 
manager of the New York State office of that 
corporation. It was his “first opportunity of 
publicly setting forth what has been accom- 
plished to date and what we know with cer- 
tainty will be done in the ensuing four 
months.” 

In expressing thanks for cooperation, Mr. 
Dailey said, ‘The State Banking Department 
and the banks have been extremely helpful. 
We are now in a position to repay you for 
your assistance by rendering services that 
will mitigate some of your problems, while, 
at the same time, relieving the distress of 
tens of thousands of your customers.” 

The first New York office of the Home 
Owners’ Loan Corporation was opened Au- 
gust 31, 19383. There are now three district 
offices, twenty-two branch offices and repre- 
sentation in every county of the state. 

Mr. Dailey stated that as of the close of 
business February 2d, “we had received a 
total of 53,795 applications for relief, in the 
amount of $270,947,8838. Of these applications 
we have approved for preliminary appraisal 
51,874 cases in the amount of over $254,000,- 
000. Of these approximately 50 per cent, or 
25,968 applicants, have had their property 
inspected, photographs made and the first 
appraisal completed. This is the first step 
in our actual bringing a loan toward closing 
and, taking into consideration new applica- 
tions at the rate of 800 per week; at our pres- 
ent rate of progress, eight weeks from now 
we shall have completed these preliminary in- 
vestigations on every application and will 
then be able to make the preliminary ap- 
praisals within forty-eight hours after an ap- 
plication has been received. 

“Cases totaling 8,084, to the value of ap- 
proximately $50,000,000, have gone through 
the process of working out arrangements with 
the mortgagees to take our bonds in exchange 
for their mortgages. These negotiations are 
now being completed at the rate of approxi- 
mately 400 cases a day, with the trend stead- 
ily upward, so that we are certain that at 
the end of eight weeks, this part of our work 
will also be on a current basis, with the ex- 
ception, of course, of those cases where the 
mortgagees absolutely refuse to make the 
exchange. 
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“In addition to the 8,000 negotiations com- 
pleted, there are approximately as many more 
on which agreements have been made with 
the first mortgagee and are awaiting adjust- 
ment with the second mortgagees or other 
lien holders. 


“We have completed principle appraisals 
on 5,648 pieces of property and our produc- 
tion in this department last week was at the 
rate of 1,350 cases and continually tending 
upward. Our schedule assures us that in 
twelve weeks we shall be current on all ap- 
praisals and that every case at present in our 
files, together with those coming in during 
the next ten weeks, will either have been ap- 
proved for loans or rejected because of dis- 
ability. 

“There are at present in our legal depart- 
ment, or closed, 3.689 files in the total amount 
of $21,327,300. Of these approximately 75 
per cent are set for closing within the next — 
three weeks. Our actual closing in the State 
of New York last week were 344, in the 
amount of $1,960,000. Last week we delivered 
into the legal department 1,242 cases, in the 
amount of $7,079,000, which means that, in 
the week starting February 26th, we shall 
close approximately this number of loans.” 
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TWO STATEMENTS ON CREDIT POLICIES OF BANKS 


R. F. C. Chairman Tells of “Common Cry" 
That Banks Are Not Lending and 
Issues Sharp Warning 


Jesse H. Jones, speaking before the New 
York Bankers Association, February 5: 

“There is no thought of dictating manage- 
ment or of coercion as to bank policies or 
bank investments. I would be less than 
frank, however, if I did not say that the 
President would be greatly disappointed if 
the banks do not assume their full share in 
the recovery program by performing all of 
the functions that banks are intended to per- 
form, and that of course includes providing 
credit where credit is needed and can be ex- 
tended with reasonable safety. Too strict 
credit rules and too short maturities will 
greatly hinder recovery. 

“There is never a day that the R. F. C. 
does not have applications for individual and 
industrial loans that are perfectly sound. 
They are not loans that normally would be 
liquidated within a few months, but many 
of them could be made by the local banker 
and could be liquidated, if the borrower is 
given reasonable time and notice. 

“The common cry almost everywhere is 
that the banks are not lending. We get it 
on every. side. Your representatives in Con- 
gress continually get it, and there is a per- 
sistent demand upon them to authorize the 
R. F. C. to make direct loans. Unless de- 
serving borrowers can get credit at the 
banks, you need not be surprised if Congress 
yields to this pressure. * * * 

“You probably think by this time that I 
am of the impression that banks are not ex- 
tending enough new credit, and you are en- 
tirely right. Up until a few days ago we 
justified our course with one excuse or an- 
other. But now that the President and Con- 
gress have acted on our money, there is no 
longer any valid reason for hesitation, and 
the government should not be forced to be- 
come the banker for every deserving bor- 
rower in the United States.” 


The Illinois Bankers’ Association will hold 
its annual convention in Springfield May 21 
and 22 at the Abraham Lincoln Hotel. 


oe 


Deputy Governor, Federal Reserve Bank, 
New York, Cites Figure Supporting 
"Reasonable Deduction" 


——— 


W. Randolph Burgess, speaking before the 
New York Bankers Association, February 5: 

“Every few weeks someone makes the ac- 
cusation that the banks have been niggardly 
in extending credit to their customers. One 
of the operations of this bank has provided 
some test of the extent to which good loans 
are being made or refused by the banks in 
this locality. In the middle of 1932 the Fed- 
eral Reserve Act was amended to give the 
Reserve banks power in unusual and exigent 
circumstances to make loans to individuals 
under certain conditions as to eligibility of 
the paper and the security for it, and pro- 
vided the borrower was unable to secure ac- 
commodation from a commercial bank. 


“Operating under this law, we made every 
endeavor to extend credit wherever it could 
be .done safely and in accordance with the 
law. From the middle of 1932 when this law 
became effective until the end of 1933 we 
received 1,286 applications for loans. The 
first examination disclosed that the great 
majority of these applications were for per- 
sonal loans or for mortgage loans or funds 
for other capital purposes and were not in 
any sense short time commercial loans as 
required by the law. We found that only 
250 of the applications had sufficient merit 
to call for detailed investigation. These 250 
selected applications involved a sum of only 
$9,525,000. After a thorough investigation 
we decided we could properly run the risk 
of making loans to fourteen borrowers in- 
volving a total commitment of $1,417,000, of 
which $806,000 was actually borrowed. Not 
quite half of this amount has been paid off. 
In our endeavor to make every loan possible 
under these emergency provisions we made 
loans to two concerns which have since gone 
into receivership. It seems to us a reason- 
able deduction from this experience that gen- 
erally speaking eligible borrowers entitled to 
bank credit are being provided for by the 
commercial. banks.” 


The annual convention of the Missouri 
Bankers Association will be held at Excelsior 
Springs, Mo., May 15 and 16. 
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Ancillary administrations and co- 
trusteeships in the Los Angeles area 
...an increasing need of Eastern in- 
stitutions... are invited by the’ Trust 
Department of this Bank. 
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DEVELOPING TRUST NEW BUSINESS 


Diary Books for Attorneys Used Successfully by Tacoma Bank 


For several years The National Bank of 
Tacoma, Tacoma, Wash., has distributed diary 
books to local attorneys. M. W. McCarty, trust 
officer, was asked for his opinion of the value and 
usefulness of this type of publicity. His reply, 
which should be of value to other corporate 
fiduciaries, follows: 


“For the past four years we have dis- 
tributed the diary books to the attorneys of 
Pierce County, Washington. This is perhaps 
one of the best investments we have made. 
It has not only more firmly cemented the 
friendly relations between our trust depart- 
ment and the attorneys, but it has also been 
productive of considerable business from 
them. 


“The original outlay for this type of pub- 
licity to a bank or trust company seems 
rather excessive, inasmuch as the leather 
binders cost approximately $3.00 and the 
fillers about $1.00 each. However, the 
amount of new business we have received 
has returned to us. many times our invest- 
ment in these diaries. In fact we have 
traced some very profitable pieces of busi- 
ness as the result of our distribution of 
these booklets. 


“There are about 250 attorneys in Pierce 
County, Washington. Practically every at- 
torney is a constant user of the diary pre- 
sented to him. It has been our policy to 
give to each new attorney one of the leather 
binders with his name printed on the cover 
in gold, and thereafter in December of each 
year he is furnished with a filler to replace 
the one used the year before. I have had 
occasion from time to time to visit nearly 
every attorney in the city, and I have no- 
ticed that the booklet is always in a con- 
spicuous place on his desk and is usually 
open so that the red printed reminder that 
The National Bank of Tacoma acts in all fi- 
duciary capacities flaunts its message to the 
observer. Personally I know of no type of 
publicity which can be used to better advan- 
tage so far as the lawyers are concerned. 

“Here are a few samples of the responses 
we have had from the lawyers: 

“Please accept my sincere thanks for the 


beautiful ‘day book’ you sent to me with your 
compliments at Christmas time.” 


“I thank you most sincerely for the fine 
present of binder and filler for my uSe as an 
attorney’s date book. The printed reference 
matter is very well selected and adapted to 
an attorney’s use.” 


“I have just received from you a beautiful 
leather-bound Year Book bearing my name. 
This is certainly a very fine and generous gift 
and is very much appreciated. 

“T desire to extend to your splendid institu- 
tion, my best wishes for continued prosperity.” 


“T wish at this time to acknowledge receipt 
of your Diary, and express my appreciation for 
the same. I hope that during the coming year 
the same friendly relations may exist between 
the trust department of your bank and this 
office, and hope we may be able to cooperate 
with you in your trust department through the 
coming year.” 


“Permit me to express my appreciation of 
the handsome year book sent up with your 
compliments. This is the most complete and 
handsome thing of its kind that I have seen, 
and I certainly appreciate very keenly your 
kindness and thoughtfulness in presenting it 
to me.” 


“TI am in receipt of your calendar and law- 
yer’s memorandum book. The information con- 
tained in it and the handy arrangement of it 
will prove a great convenience. 

“Permit me to express my appreciation.” 


The pages of the diary are 3%” wide by 
6%” lengthwise, compressed tightly they bulk 
%”. On the fly leaf the following appears: 


TO THE ATTORNEY 


This desk diary for the calendar year 1934 
is presented to you as a further appreciation 
of the business for which this bank is indebted 
to the members of the Bar. It is the hope of 
the officers of this bank that you will find it of 
value and service to you. 


This policy established many years ago by 
The National Bank of Tacoma of refraining 
from infringing upon the lawyer’s domain of 
the “practice of law” is at all times rigidly ad- 
hered to. This bank DOES NOT draw wills, or 
otherwise engage in the practice of law. 


Attorneys who have been instrumental in 
placing matters in our hands are retained in 
charge of the legal affairs arising therefrom, 
and we regard it a privilege to serve the law- 
yer personally or to cooperate with him in 
service to his clients. 


It is the desire of the officers and directors 
of this institution to do their part to continue 
the cordial relations which have always ex- 
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We Solicit Your 


© 


Western New York Business 


For seventy-eight years, we have rendered 
eminent and satisfactory service as financial 
agents in the Western New York territory. 
We solicit the handling of your affairs in this 
locality. Fully equipped in all departments of 
banking—trust, travel, safe deposit and 
municipal securities. 


Manufacturers and Traders 
Trust Company 


Buffalo, N. Y. 


isted between the members of the Bar and 
this bank. 
Fillers for the year 1935 will be sent you. 


THE NATIONAL BANK OF TACOMA 
Tacoma, Washington 

The next page lists the officers and direc- 
tors of the bank. Then follows three calen- 
dars, one each for 1933, 1984 and 1935. On 
the reverse of this page of calendars is this 
note: 

“The trust department of The National 
Bank of Tacoma will welcome any sugges- 
tions you may have regarding the prepara- 
tion of the filler for 1935.” 

The twenty-one following pages give the 
telephone numbers of United States offices, 
Pierce County Court House, City of Tacoma 
and that of the bank; lists of the Supreme 
Court of the United States, United States 
Senators, and Representatives in Congress 
from Washington, the State officers, the per- 
sonnel of the United States Circuit Court of 
Appeals ninth circuit and both the Wash- 
ington, Eastern and Western District, United 


States Attorney and his assistants, office dep- 


uty, times and places of holding court, ref- 
erees in Bankruptcy, and also the United 
States Commissioners for the district. 

Next appear a list of the Counties and 


County seats of the state, followed by the 
officials of each County. Then follows the 
“Statement of Principles of Trust Institu- 
tions’”’ adopted by the Trust Division, Ameri- 
can Bankers Association. 

One page is provided for each day of the 
year. At the top of each is printed in black 
the day of the week, month, date and year, 
at the bottom of each left page, there is 
printed in red 

The National Bank of Tacoma qualified 
to act as Executor-Administrator-Trustee. 
and on the opposite right page the following: 

The National Bank of Tacoma acts in all 
fiduciary capacities. 

In the back of the diary is inserted one 
page each for the months of 1935 with one 
line for each day, the date and letter to in- 
dicate the day of week at the left of each 
line. On the last page a brief description of 
the services of the trust department of the 
bank is given. 

White bond paper is used throughout with 
the exception of the pages which contain the 
message “to the Attorney,” above quoted, 
the officers and directors of the bank and the 
services of the trust department. These are 
heavy buff paper. 
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Potter Companies Report Good Results from Legal Directory 


The Potter Title & Trust Company, Pitts- 
burgh, Pa., has issued the Allegheny County 
Legal Directory for thirty-one years. This is 
a bound book of 294 pages about 2% inches 
by 3% inches. Calendars covering a period of 
four years appear inside the front and back 
covers. 

In order to convey an idea of the contents 
of this directory we list the index omitting 


Potter Service: 
Banking Department 
Directors 


Mortgage Department 


Officers 
Safe Deposit Dept. 
Solicitors: 
Borough and School 
Districts 
City 
Stenographers, 


Statement 

Tax Bureau 

Title Department 
Trust Department 
Settlement Certificates 


Township School 


Districts 


Official Court 


the page references. 


Allegheny County Offices 


Assessment and Revi- 
sion of Taxes 

Boiler Inspector 

Clerk of Courts 

Commissioners 

Comptroller 

Coroner 

Courts 

Delinquent Tax 

Detectives 

Director of the Poor 

District Attorney 

Engineer 

Jail Warden 

Jury Commissioners 

Mercantile Appraisers 

Probation Officers 

Prothonotary 


Public Works 

Recorder 

Register of Deeds 

Register of Wills 

Registration Commis- 
sioners 

Road Commissioners 

Sheriff 

Viewers 

Solicitors 

Supt. of Public 
Schools 

Treasurer 

Banks of Pittsburgh 

Banks Out of Town 

Boroughs, Solicitors 
and Tax Collectors 


Building and Loan Assns. 


Calendars 
Common Pleas Court 
Divorce 
Terms of Court 
County Court 
United States 
Pennsylvania State 
Court of Quarter 
Sessions 
Federal Officials 
First Class Townships 
Holidays, Public 
Judges (see Courts): 
Juvenile Court 
Law Library 
Legal Directory of 
Alleg. Co. 
Orphans’ Court 
Fees ; 
Terms of Court 
Last Day to File 
Accounts 


Sheriff’s Sale of Real 
Estate 


Allegheny County 


In Memoriam 

Internal Revenue 
Office 

Internal Revenue 
Stamps 


Members of Congress 
from Alleg. County 


Patent Law Assn. 
Pennsylvania State 
Officers 


Pittsburgh, City of, Offices 


Mayor 

Controller 

A. ssessors 

Board of Education 
Boiler Inspection 
Building Inspection 
City Clerk 

Civil Service 
Council 

Deed Registry 
Delinquent Tax 
Electricity, Bureau of 


Post Office Officials 


Fire, Bureau of 
Highways and Sewers 
Law 

Magistrates 
Paymaster 

Public Health 

Public Safety 

Public Welfare 
Public Works 
Treasurer 

Water Assessments 
Weights and Measures 


Superior Court of Pennsylvania 
Supreme Court of Pennsylvania 


Supreme Court of United States 
Taxes—Pittsburgh Tax Collectors, Local 
Taxes—McKeesport Title Insurance 
Taxes—Allegheny Fee Bill 

County 
Townships, Solicitors 

and Tax Collectors 
Trust Companies— U. 

City 
Trust Companies— 

County 

A message from John E. Potter, president, 
reads: 

To the members of the Allegheny County Bar: 

We feel that the Potter Companies are ren- 
dering an important service to the lawyers of 
our county in the publication of the Allegheny 
County Legal Directory. It is with pleasure 
that we present to the legal fraternity the 31st 
annual edition. 

Through the years it has been the desire of 
the directors, officers and employees of the 
Potter Companies to leave nothing undone to 
render their service in the banking, trust, title 
and mortgage departments of the greatest pos- 
sible benefit and usefulness to their thousands 
of patrons. In their four departments the Pot- 
ter Companies are conducting a veritable de- 
partment store of finance. 

It is again suggested that former editions 
of the Directory be destroyed or filed away to 
prevent the calling of incorrect ’phone numbers 
or the use of incorrect addresses. 

We can only repeat the wish expressed in 
the message contained in our edition of a year 
ago, viz.: 

“With sincere wishes that the coming twelve 
months may bring to our perturbed world, a 
much greater degree of peace, prosperity, and 
happiness” with the hope that it will soon 
come true. 

William Hageman, trust officer, says: “We 
have for many years issued this legal direc- 
tory and we find it has been of inestimable 
value to the bar, the members of which look 
forward each year to receiving their copies. 
Incidentally we believe that it has been the 


means of bringing us some business.” 


United States Circuit 

Court of Appeals 

S. District Court 

Workmen’s Compen- 
sation 


The average account belonging to each de- 
positor in mutual savings institutions on 
January 1, 1934, amounted to $715.32 and 
the average interest rate paid at that time 
was 3.31 per cent. 
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‘* Your Personal Bank”’ 


A Friend 
In 
Chicago 


Occasionally a client may 
need the assistance of an 
out-of-town trust company. 
If the need should arise for 
a trust company in Chicago, 
we should be pleased to 
have you suggest a call 
upon us. 


Whenever you send any 
clients to us, you can be 
confident that their inter- 
ests and yours will be thor- 
oughly protected. 


TRUST DEPARTMENT 
Harris Trust and Savings Bank 


Organized as N. W. Harris & Co., 1882. Incorporated 1907 


HARRIS TRUST BUILDING, CHICAGO 
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American Bankers Association President 
Announces Ten New Members 


In compliance with an ‘order of General 
Hugh S. Johnson, Administrator for Indus- 
trial Recovery, increasing from fifteen to 
twenty-five the representatives of the Ameri- 
can Bankers Association on the Banking 
Code Committee, F. M. Law, president of the 
association, has announced the appointment 
of the following additional members: 

Carl W. Allendoerfer, vice-president, First 
National Bank, Kansas City, Mo.; E. J. Bow- 
man, president, Daly Bank and Trust Com- 
pany, Anaconda, Mont.; Charles H. Deppe, 
vice-president, Fifth Third Union Trust Com- 
pany, Cincinnati, Ohio; Paul S. Dick, presi- 
dent, United States National Bank, Portland. 
Ore.; P. B. Doty, president, First National 
Bank, Beaumont, Texas; A. P. Giannini, 
chairman of board, Bank of America Na- 
tional Trust & Savings Association, San 
Francisco, Cal.; W. C. Gordon, president, 
Farmers Savings Bank, Marshall, Mo.; W. A. 
Kennedy, president, First National Bank, 
Pomona, Cal.; Charles E. Spencer, Jr. vice- 
president, First National Bank, Boston, 
Mass.; William C. Tompkins, auditor, First 
National Bank, St. Louis, Mo. 
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LARGER CODE COMMITTEE 


The members of the original committee 
who remain without change are: 

Ronald Ransom, executive vice-president, 
Fulton National Bank, Atlanta, Ga., chair- 
man; Orval W. Adams, vice-president, Utah 
State National Bank, Salt Lake City, Utah; 
L. A. Andrew, vice-president, First State 
Bank, Mapleton, Iowa [address: Royal Union 
Life Insurance Company, Des Moines, Ia.]; 
Philip A. Benson, president, Dime Savings 
Bank, Brooklyn, N. Y.; Benjamin J. Butten- 
wieser, partner, Kuhn, Loeb & Company. 
New York, N. Y.; John B. Byrne, president, 
Hartford-Connecticut Trust Company, Hart- 
ford, Conn.; J. R. Geis, president, Farmers 
National Bank, Salina, Kan.; Robert M. 
Hanes, president, Wachovia Bank & Trust 
Company, Winston-Salem, N. C.; P. D. Hous- 
ton, chairman board, American National 
Bank, Nashville, Tenn.; Percy H. Johnston, 
president, Chemical Bank & Trust Company, 
New York, N. Y.; Thomas B. McAdams, 
president, Union Trust Company, Baltimore. 
Md.; Abner J. Stilwell, vice-president, Conti- 
nental Illinois National Bank and Trust 
Company, Chicago, Ill.; Henry A. Theis, vice- 
president, Guaranty Trust Company, New 
York, N. Y.; George O. Vass, vice-president, 
Riggs National Bank, Washington, D. C.; 
O. Howard Wolfe, cashier, Philadelphia Na- 
tional Bank, Philadelphia, Pa.; Frank W. 
Simmonds, deputy manager American Bank- 
ers Association, New York, N. Y., is secre- 
tary of the committee. 


eS 


GROUP CONFERENCE AT BUFFALO 


Recognizing the many serious problems 
confronting the corporate fiduciary of today, 
a conference devoted entirely to trust depart- 
ment matters was held January 26 by trust 
executives of the banks in Marine Midland 
Group, Inc., at Buffalo, N. Y. 

Thirty-four men, representing fourteen of 
the banks doing fiduciary work, spent an en- 
tire day in a general discussion of subjects 
of their own choosing which seemed to them 
to be of particular importance. 

The major portion of the meeting was 
given over to a discussion of investment prob- 
lems, mortgages, management of real estate, 
advertising, policies to’ be adopted by the 
departments—particularly with reference to 
the class of business which they would ac- 
cept. 

At the conclusion of the meeting it was 
the consensus of opinion that a conference 
of a like nature be held at regular intervals 
and it is planned to make this an annual 


affair. 


Out-of-town banks and their representa- 
tives at the conference were as follows: 
Marine Midland Trust Company of Bingham- 
ton, Robert Guy, Fred E. Page; Bank of 
East Aurora, East Aurora, Arthur K. Bar- 
num; Union Trust Company, Jamestown, 
Harry L. Briggs;° Niagara County National 
Bank & Trust Company, Lockport, N. Y., 
Mark E. Darrison; Peoples Trust Company. 
Malone, J. Raymond Sexsmith; Power City 
Trust Company, Niagara Falls, Edson P. 
Pfohl, Kenneth B. Devlin; Marine Midlan1 
Trust Company of New York, Arthur N. 
Hazeltine; First and Second National Bank 
& Trust Company, Oswego, Carroll R. San- 
ders; Union Trust Company, Rochester, Nel- 
son E. Lengeman, Arthur S. Carruthers: 
First Trust Company of Tonawanda, William 
R. Martin; Manufacturers National Bank. 
Troy, Robert L. Wells, James L. Cronin: 
Northern New York Trust Company, Water- 
town, Robert Amos, Bernard A. Gray, Wil- 
liam Moran. 
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Giannini Sees Effort to Undermine Private Thrift 
As Real Menace Now Facing Financial Institutions 


HE real menace to our future does 

not come from the currency innova- 

tors,” asserted Dr. A. H. Giannini, 
Chairman, General Executive Committee, 
Bank of America, Los Angeles, California, 
at the banquet of the Eastern Savings Con- 
ference, Savings Division, American Bank- 
ers Association, January 25. “It is not to 
be found in our banking methods or our 
professional scandals. What we bankers face 
today is an attack upon the economic funda- 
mentals which make possible our activities 
and our services, such as they may be. Mis- 
take not, there is a plausible, a determined, 
in many respects, a reasoned effort to un- 
dermine human thrift itself.” 

Dr. Giannini expressed the belief that 
neither “the strenuous house cleaning re- 
quired to drive the chiselers out of the pro- 
fession, nor the regulation necessary to keep 
them from operating in the future’’ will de- 
stroy banking initiative or power to supply 
legitimate credit at a reasonable profit. 
“Revelations of the moral callousness, the 
speculative paranoia, and business misjudg- 
ment, misconduct of some whom we have 
harbored in high places as leaders have dealt, 
momentarily, a blow to the: self-respect of 
every decent member of the profession. These 
things have hurt our morale, and every hurt 
to morale is critical. But I believe our crisis 
runs deeper than that.” 

In outlining the “case against thrift,” Dr. 
Giannini said in part: “This school of econo- 
mists has adduced the theory that we have 
passed from the ‘economy of want’ * * * to 
an ‘economy of plenty.’ I do not believe 
that any of us have any quarrel with this 
basie generality. But these progressive econ- 
omists go on from there. Our arrival in an 
‘economy of plenty’ they have announced, 
automatically gives us license to repeal the 
proven economic practices of the past. Sav- 
ing, they insist, which was a virtue in an era 
when the wise man stored grain to carry him 
through the next famine winter, has ceaserl 
to have an economic advantage, and has be- 
come outmoded. On the contrary, our pres- 
ent economic troubles have come about large- 
ly, if not entirely, through excessive thrift. 

“Thrift, these new economists charge, piled 
up during the 1920’s a vast and unwieldy ac- 
cumulation of the saved surplus incomes of 
the rich and the moderately prosperous. 


Instead of being an aid to progress, they 
state that the accumulation turned out to be 
a greater glut of capital than could be under 
any conceivable circumstances profitably in- 
vested in productive industry. Therefore the 
bankers and brokers who were the custodians 
of these funds resorted to speculative de- 
vices, in which misjudgment, chicanery and 
plain dishonesty were liberally mingled, in 
order to achieve artificial profit. As a result, 
when the speculative values attained by in- 
sane extensions of credit collapsed, the whole 
industrial structure which had produced this 
glut of savings and of investment capital 
collapsed with them. 

“In a word, they continue, thrift lost its 
savings and millions of thrifty individuals 
were reduced to penury and the public re- 
lief rolls, and this because there was too 
much thrift. So it will be, the new econo- 
mists urge, through more and more vicious 
cycles of excessive savings, speculative booms 
and annihilating depressions until the very 
violence of some future catastrophe drives 
us through the gates of social and economic 
revolution. The only escape from this, our 
advanced economic physicians prescribe, is 
to reorganize our whole fiscal life so that 
the entire income of the United States may 
be diverted into mass purchasing power, and 
to abandon thrift except as a function of 
government. 

“T need not describe to you the steps by 
which it is proposed to put this fiscal system 
into operation. Primarily, they call for the 
placing of a staggeringly vast fraction of the 
population on government payrolls and for 
the taxation of the income of wealth to meet 
the wage charges. It is sufficient to say here 
that whatever might happen to private initia- 
tive in industry under such a system, banking 
as we know it could no longer exist. Gov- 
ernment institutions for the handling of cur- 
rency and the manipulation of public credit 
doubtless still would be necessary. But 
banks in their historic capacity of reservoirs 
for private thrift and as power stations for 
the conversion of surplus private capital into 
credit, would have no reason for existence 
in a society in which private thrift has been 
abolished. 

“T have no doubt that this view of the 
question, as it becomes popularized, may have 
an immense appeal to thousands of fellow- 
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citizens, who through no fault of their own 
but through mismanagement by the custo- 
dians of their savings, have found during 
the past five years, through shattering losses, 
that their thrift did not pay. This, to my 
mind, is the crisis which our profession 
faces. 

“Banks must not only reconvince the peo- 
ple of the advantage of thrift and their faith 
in the possibility that bankers as well as 
progressive economists may still have sound 
solutions for the problem of savings and 
investments. I personally believe we can 
do these things only by meeting the challenge 
of the new economists fairly and squarely. 
We must prove, and prove from now on pub- 
licly and in popular language, that private 
thrift is not outmoded, and that we certainly 
and definitely cannot adjust our individual- 
istic society to an ‘economy of plenty’ by 
artificially creating an ‘economy of extrava- 
gance.’ 

“The proof I think is clear enough when 
we look for it. It gets back to the question 
why men practice thrift. A few have grown 
rich off their thrift and a few of the wealthy 
may be thrifty in order to become wealthier, 
but in the large, men have not practiced 
thrift in order to attain great riches. They 


have saved only to protect themselves. They 
have been thrifty because they wanted pro- 
tection, personal intimate private protection, 
from death, from sickness, from old age, from 
national calamities, from unemployment, from 
their mistakes of business judgment, for 
themselves and their families. In 999 cases 
out of 1,000 they have no other motives but 
these utterly individualistic motives. 

“These motives will not slacken merely 
because society may have passed from an 
‘economy of want’ with a brief station stop 
at the ‘economy of plenty’ into an ‘economy 
of extravagance. In other words, when 
spending has become the main function of 
the economic man in society, that same eco- 
nomic man will continue to demand that he 
be protected against the same old adversaries. 
And who is to do the protecting? Why, the 
government, of course, and the new econo- 
mists freely admit it. As a matter of course, 
they grant there will be state insurance for 
all the ills, economic and physiological, which 
flesh is heir to. In other words, abolition of 
private thrift and the inauguration of the 
economy of lavish spending means the so- 
cialization of all types of insurance. On top 
of the wage bill of tens of billions will be 
placed another charge against taxable in- 
comes and capital—a bill of tens of billions 
for the protection against adversity of hu- 
man beings who would like to be thrifty 
but cannot. 

“T ask realistically and I hope without 
prejudice, can our institutions of private 
capital stand it? Under this proposed ad- 
justment to the ‘economy of plenty,’ an un- 
named but probably decisive fraction of our 
employment is to be socialized, and all forms 
of savings and insurance are to be socialized. 
Having gone this far can we stop short of 
the socialization of everything? * * * 

“Gentlemen, I think we should take the 
measure of this new challenge of sincere men 
to private thrift, and see how much the short- 
comings of our profession have contributed 
to raising this whirlwind. I think we are 
old enough and experienced enough to re- 
quire no warnings. We can warn ourselves. 
If this be true, the warning that we will 
read in our hearts, when we search them in 
days like the present, will be this. Our 
country’s refuge from socialization and com- 
munism lies largely in the fiscal manage- 
ment provided by its bankers. That refuge 
will not be secured by a house cleaning to- 
day, or a house cleaning tomorrow, but by 
the keeping of clean houses throughout all 
the future.” 





Keynote in Salvaging Real Estate Mortgages Is 
Common Sense, Says Ellery, Outlining Methods 


national calamity, the majority of real 

estate mortgages are good and will be 
paid, and that they will long be what they 
have been in the past—a prime investment 
for conservative investors.” 

This was the concluding statement made 
by Charles F. Ellery, assistant trust officer, 
Fidelity Union Trust Company, Newark, 
N. J., in his address, “Salvaging Real Estate 
Mortgages,” delivered January 25 before 
the Eastern Regional Savings Conference, 
Savings Division, American Bankers Asso- 
ciation. 

Mr. Ellery, who has been “involved in and 
with real estate” since a boy of fourteen, 
cited numerous instances drawn from his 
own experience to illustrate how general 
principles can be applied in salvaging mort- 
gages. He did not refer to guaranteed mort- 
gage certificates of real estate bonds. In 
summary, he said: 

“You will agree that in no case has any 
great brilliancy of judgment been displayed, 
but plain common sense has been used. 

“Rote has not been followed, but each case 
handled individually according to its own 
merits. 

“Contrary motives have not been used, but 
cooperation has been much in evidence. 

“The methods followed have been fair, 
alike to owner and mortgagee. 

“As for efficiency, the results speak. A re- 
habilitated mortgage is a lot more satisfac- 
tory than a costly piece of real estate. 

“True, each case does not work out. There 
are numerous cases where foreclosure is by 
far the best procedure, but before foreclosing 
consider carefully whether or not the opera- 
tion of any or all of the following is better, 
and I give the items to you in this manner, 


McANENY PRAISES BANKS 


| MAINTAIN and believe that, saving a 


Former Comptroller of New York City 
found them sympathetic and helpful. 


The attitude of banks in connection with 
recent financing difficulties of the City of 
New York was praised by George McAneny, 
former comptroller, at the first annual cun- 
vention of the Mortgage Conference of New 
York, held February 1. Mr. McAneny, who 


not as any miraculous formula, but as a rec- 
ommendation : 

“Inspect the property mortgaged. 

“Revalue it. 

“Consider the condition of the buildings 
and the cost of rehabilitating. 

“Consider foreclosure costs. 

“Consider arrears of taxes and municipal 
charges, all in relation to the amount of 
your mortgage.” 

If the result is not to your liking, then 
give consideration to the following: 

‘Reduce the interest rate. 

“Take payments monthly of interest and 
arrears. 

“Take payments monthly in _ stated 
amounts, applying them first to taxes, and 
wait for your interest. 

“Take an assignment of rents and apply 
them in your discretion, including the mak- 
ing of repairs (of course, protecting your- 
self by proper legal agreements). 

“Wait for your interest, as long as taxes 
are paid. 

“Postpone amortizations of principal, so 
long as interest and municipal charges are 
paid. 

“In the extreme case, take your loss, and 
re-write your mortgage in a reduced amount.” 

Mr. Ellery made it clear at the outset of 
his address that he was “talking to savings 
bankers of that mortgage in your portfolio, 
made by your own company through its in- 
vestment committee, and which has had your 
servicing—or that mortgage which you 
bought guaranteed and which has since come 
into your possession for your own servicing 
minus the guarantee.” He regards common 
sense as “the keynote of successful salvag- 


ing.” 


is now president of the Title Guarantee and 
Trust Company, New York, reviewed the de- 
velopments leading to the adoption of a four- 
year plan for budgetary financing. 

“As the mounting tax arrears provided 
their problem on the one hand,” Mr. Me- 
Aneny said, “and the inability to borrow 
against the payment of these arrears mounted 
on the other hand, we found, not a lack of 
sympathy among bankers or banks—that has 
continued lively and active and helpful at 
every stage—but we did find a decreasing 
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A report of the Federal Deposit Insurance Corporation, as of January 31, 1934, con- 
tains the following statistics relating to the temporary insurance fund. 



















Number of Banks 
Members of Insured Deposiis 
Temporary Insured *Total Deposits Ratio to 
States Insurance Fund Accounts in All Banks Amount Total 

Alabama Seek hn diy, WRN STA Dd A ae Os oe Ad 194 596,281 $153,584,290 $77,610,675 50.5% 
Arizona 15 69,047 44,522,180 17,204,826 38.6% 
Arkansas She ahs Sid dep oad ios: wi areata 200 283,377 94,695,250 48 689,024 51.4% 
California 266 3,619,824 2,787,409,270 1,155,145,981 41.4% 
Ae lin ates nn Fes Sek css a 5 136 383,293 203,986,670 91,815,983 45.0% 
Connecticut...... 111 604,739 1,095,570,240 168,931,175 15.4% 
Delaware Se ee a LOS Ais Nake gion nee ae 45 209,941 132,051,140 55,181,057 41.8% 
District ee apne ae 21 403,067 212,882,150 96,812,713 45.5% 
Flori (RETA ES ER ae eee ge 138 406,474 183,116.810 63,842,865 34.9% 
Georgia 251 733,342 257,983,110 108,937,388 42.2% 
daho eased hina ew an f'n alte dots Se baies'v Sola os 64 104,734 44,021,900 23,158,698 52.1% 
Illinois aia Col eng ake neh a Ss 837 2,912,823 2,158,787,600 691,433,855 32.0% 
i oe hn ang cw dhs cigs 439 1,043,873 450,099,310 202,521,878 45.0% 
Nd Dx ire a oe erg wid apd asd end 446 692,295 287,705,830 145,384,253 50.5% 
NE ana sia h owl a oy chal ow aida horses 377 607,055 269,054,640 102,257,827 38.0% 
EE ae ea eer 378 830,562 285,516,880 145,290,632 50.9% 
Louisiana BEd steel nhs Sls aaa ek mes 142 569,632 259,531,970 87,975,511 33.9% 
IER aE 0 oe wc b's a & lee. geceed 2 ao 86 532,308 255,230,920 158,121,712 62.0% 
ete co cots 2k 178 1,061,411 599,113,410 269,074,925 44.9% 
Massachusetts. ..... 208 1,419,916 3,616,809,450 466,033,668 12.9% 
icc Aes sw twin a gieic or c700'osaidhe 334 1,079,975 551,943,420 258,631,565 46.9% 
Sd yichaaid 4'b giwark-t oS cama 80 648 1,269,090 680,727,180 296,348,447 43.5% 
192 331,405 106,739,450 57,485,673 53.9% 

579 1,467,404 868,618,570 312,638,360 36.0% 

122 149,280 93,698,420 41,436,233 44.2% 

327 426,617 216,937,680 92,010,174 42.4% 

Nevada..... Caaas haan 10 21,861 13,436,340 6,724,456 50.0% 
New Hampshire 55 149,000 249,525,160 32,572,690 13.1% 
New See 399 3,121,162 1,684,002,870 863,568,551 51.3% 
New Mexico 43 66,020 22,236,840 13,497,375 60.7% 
New York....... 898 11,257,839 15,393,326,630 5,242,201,567 34.1% 
North Carolina. 222 540,253 185,336,070 88,750,117 47.9% 
I 55 66 6 ity 5105 os bine weiwain 191 145,915 78,548,620 32,007,797 40.7% 
ie i gah ig nick ania Bao 634 2,803,916 1,374,910,350 646,032,423 47.0% 
SCE Pe Oe eS 394 700,028 270,073,700 107,904,640 40.0% 
Oregon... . PEG n crabs wap anes Kk eye 100 421,562 165,828,410 90,017,933 54.3% 
SS renee 995 5,863,469 3,821,034,900 1,570,954,711 41.1% 
Rhode Island Miya hs wale 6, crea oi 4 aie a aa 15 341,309 446,979,690 87,112,727 19.5% 
I oe. ss sind veiwcceseceace 79 186.878 62,290,590 29,732,332 47.7% 
MII 555 6 vis oc wie curs scceces 208 172,041 66,532,680 31,365,488 47.1% 
a RES aR Sec an re ane 291 773,776 253,644,620 121,491,706 47.9% 
a ial Ce als. ds a! Seve ae wks 817 1,799,606 752,671,870 346,832,673 46.1% 
I hg crac gre i 49. ica Bd. oi amid o @ wed 61 193,235 92,692,090 39,976,216 43.1% 
RE RTES Ser ae na eee pee 42 99,423 170,054,080 26,664,497 15.7% 
eee eee 313 1,088,245 367,024,810 194,074,012 52.9% 
a cg evi den ve 184 651,316 290,385,920 143,792,873 49.5% 
West Virginia [REESE Se COS 157 662,806 187,920,160 100,729,665 53.6% 
eit diin ay 2.0 0s, pad cok ve k eee Xe 530 1,272,666 561,051,280 274,053,041 48.8% 
ER 62 110,149 40,408.470 21,800,367 53.9% 
13,434 54,250,240 $42,460,253,890 $15,345,832,955 36.1% 


*As reported in the Rand McNally Bankers Directory for July, 1933, published in September. 
banks, whether members of the temporary insurance fund or not. 


ability on the part of the banks or the bank- 
ers to find a market for our temporary se- 
curities, and to sell them to the buying pub- 


Hie” 


This includes all 





‘strait-jacket.’ 





do it an infinite amount of good.” 


In summarizing the results achieved, Mr. 


McAneny said: 


Quite true, but in a strait- 
jacket of sound finance, where it should have 
been long ago, and a strait-jacket that will 


A. I. B. SPEAKING CONTEST 
“The city has been placed, in all of its — 

financing for budgetary needs for the next “Constructive Customer Relations’ is the 
four years, upon a bedrock of sound financ- topic selected for the anual speaking con- 
ing and common sense. The pity of it is, if test of the American Institute of Banking to 
I may use the word, that this truth is not be held during the annual convention at 
clearly understood by the general public, Washington, D. C., in June. The A. P. Gian- 
and that one still hears misinterpretation, nini Educational Endowment prizes will be 
and garbled interpretation, of what all this conferred upon the four winners of the con- 
means, that the city has been placed in a_ test. These are $500, $300, $200 and $100. 


REE. 
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BOOKS AND BROCHURES REVIEWED 





IN DRAFTING WILLS AND 
Embracing inheritance, estate, 


SAVING TAXES 
TRUSTS. 
income, gift and stamp taxes. Second 
Edition. By Joseph J. Robinson, of Chi- 
cago Bar, Tax Counsel, Chicago Title 
& Trust Company. Published by Vernon 
Law Book Company, Kansas City, Mo.; 
778 pages, $10. 

This book is designed as an aid in drafting 
wills, fiduciary, insurance, business and 
liquidation trusts with the view of minimiz- 
ing taxes against donors, estates, trusts and 
beneficiaries in order to protect all inter- 
ested parties against excessive taxation. 
From his experience in dealing with tax 
problems relating to wills and trust instru- 
ments, the author learned that the legal 
profession was sorely in need of a work of 
preventive jurisprudence. As the result of 
this knowledge the first edition was pub- 
lished in 1930. Since that time, the author 
states in his preface to the second edition. 
“hundreds of tax decisions and rulings have 
been handed down vitally affecting wills, 
fiduciary trusts, insurance trusts, and busi- 
ness trusts. In addition, many states have 
since amended their inheritance and estate 
tax laws; the Federal Government has en- 
acted the 1932 Income Tax Law; amended 
the 1926 Estate and Stamp Tax Laws; passed 
a new Gift Tax Law; amended the 1932 
Income Tax Law; and adopted new Excise 
Taxes. 

“In revising the book and preparing a new 
edition, the author deemed it advisable to 
enlarge it by adding three new chapters—a 
chapter on Liquidation Trusts, a chapter on 
Federal Gift Taxes as they affect living 
trusts, and a chapter on Stamp Taxes re- 
quired on transfers to and by a trustee. 

“The depression has produced a new type 
of liquidation trust, the purpose of which is 
to take over, manage and dispose of a build- 
ing, the bond issue upon which fell into 
default and required reorganization in order 
to protect the bondholders. Being a new 
type of trust, many new tax problems arose 
in applying the taxing laws and regulations 
to such trusts, and so it was deemed ad- 
visable to devote a separate chapter to such 
trusts, entitled, ‘Liquidation Trusts—Reor- 
ganization of Real Estate Bond Issue.’ 

“The new Federal Gift Tax Law required 
a chapter on Gift Taxes, as living trusts are 
directly affected by the Gift Tax Law; and 


the new stamp tax provisions and rulings 
called for a chapter on Stamp Taxes required 
on transfers of stock, bonds, and trust cer- 
tificates to and by a trustee. 

“In addition to bringing the first edition 
of the book down to date and enlarging it 
by three new chapters, many new features 
of assistance to the profession are incor- 
porated, chief of which is the more extended 
treatment of the subject of Absolute Pow- 
ers of Appointment, of Taxable and Business 
Situs, of Basis for Gain or Loss for Prop- 
erty Transmitted by Death, of the Various 


Reservations in Trust Instruments, and of 
Associations.” 
KEMMERER ON MoneEY. By Edwin Walter 


Kemmerer, Walker *Professor of Inter- 
national Finance, Princeton University. 
Published by the John C. Winston Com- 
pany, Philadelphia. 1934, 197 pages; 
$1.50. 

During December, 1933, and early Janu- 
ary, 1934, Professor Kemmerer contributed 
a series of eleven articles to the New York 
Sun. In these articles eleven monetary top- 
ics of current importance in the United 
States today were discussed. The chapters 
of this book constitute a revision and ampli- 
fication of those discussions. 

The author has taken an active part in 
reorganizing the money systems of twelve 
countries, located in five continents. In nine 
of these countries his work involved the es- 
tablishment of a gold standard currency after 
years of paper money inflation, and in eight 
of them it involved either the establishment 
of a new central bank or a thoroughgoing 
reorganization of an old one. This record 
has given Dr. Kemmerer, both in this coun- 
try and abroad, the sobriquet of “The 
Money Doctor of the World.” 

The eleven chapters of the book deal with 
the gold standard; our present paper stand- 
ard; the gold purchase plan; inflation, de- 
flation, reflation; the greenbacks; Germany’s 
inflation; the silver question; the silver pur- 
chase plan; the commodity dollar; debtor 
and creditor; and the way back to gold. 

On January 20, 1934 at Princeton, N. J., 
Professor Kemmerer writing the introduc- 
tion to his latest book stated in part: 

“Monetary science is a branch of econom- 
ics, and the student of money is largely con- 
cerned with the application of economic prin- 








250 


ciples to the special subject of money. A 
knowledge of fundamental economic prin- 
ciples is essential to even an elementary un- 
derstanding of money, and there is needed 
in addition, of course, a knowledge of the 
principles of money itself. 


“For generations many of the best minds 
of the world have been devoted to the study 
of the science and art of money. All sorts 
of theories, sound and unsound, have been 
advanced, subjected to merciless criticism 
by men specializing in monetary science 
throughout the world, and have been thrown 
into the monetary scrap heap, or have been 
adjusted and adapted and passed on as ac- 
cepted, or at least tentatively accepted, prin- 
ciples in a developing science of money. 
These principles have been continually sub- 
mitted to the test of monetary experience in 
a world in which nearly every country for 
centuries has been experimenting with money. 
As a result of these years of study of mone- 
tary principles and of monetary history, 
there has evolved a large body of monetary 
knowledge which we call monetary science, 
and, while there is still an immense amount 
of work to be done in-this dynamic field, and 
while there is much difference of opinion 
among monetary scientists on matters of de- 
tail, as there is among scientists in every 
other field, a widespread agreement exists 
today among monetary scientists concerning 
the fundamental principles of money and the 
outstanding lessons of monetary history. 

“There are in the United States at the 
present time hundreds of men, of whom the 
author of this book is one, who have devoted 
their lives to the study of money and mone- 
tary problems, with the sole desire of arriv- 
ing at the truth and of making that truth 
available to a vitally interested public. In 
times like these in a democracy, it is the 
political duty of these men to express pub- 
licly and in no uncertain language their 
opinions on monetary problems to a nation 
that is desperately groping for the truth as 
a basis of national monetary policy.” 

In his closing remarks in the final chapter 
Professor Kemmerer referring to President 
Roosevelt’s announced stabilization plan as 
included in his message to Congress Janu- 
ary 15, says: 

“The plan contemplates a permanent dis- 
continuance of the circulation of gold coin 
and the ultimate redemption of our paper 
money in gold bars. It apparently contem- 
plates a commodity dollar within certain lim- 
its and the increased use of silver as a part 
of our monetary reserves. 
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“Most of the proposals covered by the 
plan have already been discussed in this 
book, and the only feature of the plan that 
ealls for further comment is that concern- 
ing the rate of stabilization, which is sur- 
prisingly low. 

“If the assumption previously made in 
this book is sound, that the present high 
value of gold is but temporary and that, 
after the world depression has passed and 
the world-wide clamor for gold for hoarding 
purposes in the nervous stress and strain of 
critical years has subsided, the value of gold 
will depreciate to approximately what it was 
during the years 1921 to 1929, or about that 
of the year 1926, then the adoption of the 
President’s stabilization rate would give re- 
sults approximately as follows: A 60-cenf 
gold dollar would give us ultimately a gen- 
eral price level about 72 per cent higher than 
the price level of November, 1933, and about 
27 per cent higher than that of 1926. A 50- 
cent dollar, on the same assumption, would 
yield ultimately a general price level ap- 
proximately 111 per cent higher than that 
of November, 1933, and 58 per cent higher 
than that of 1926. 


“Either one of these price levels would rep- 
resent an enormous depreciation in the value 
of the dollar. A price level 111 per cent 
higher than that of November, 1933, would 
mean a 47-cent dollar, as compared with that 
of November, 1933; while a price level of 
58 per cent higher than that of 1926 would 
give us a 638-cent dollar, as compared with 
the dollar of 1926. Such devaluations would 
go altogether too far in reducing the bur- 
dens of the debtor classes at the expense of 
the creditor classes, and would be very un- 
fair to the creditors. The reduction of one- 
third in the gold content of the dollar pre- 
viously suggested would be the maximum 
devaluation that should be considered, and 
the reduction should be substantially smaller 
than this if politically possible. 


“The subject is one of momentous impor- 
tance, involving the welfare of the entire 
American people for generations to come, 
and the public should speak out vigorously 
their judgment in the matter before it is too 
late.” 

Whether or not one agrees with Professor 
Kemmerer on the moot questions he dis- 
cussed in this book, it must be recognized 
that they are the opinions of a man who 
has devoted most of his life to the study of 
the theory and history of money and to the 
practical application of this theory. 
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DEPRECIATION—A REVIEW OF LEGAL AND AC- 
COUNTING PROBLEMS—A COMPREHENSIVE 
Stupy oF A PRESSING QUESTION IN THE 
Utimities Fietp. By the Staff of the 
Wisconsin Public Service Commission. 
Published by the State Law Reporting 
Company, New York, N. Y. 196 pages: 
$1.85 plus postage. 


During the history of public utility regu- 
lation probably: no one question has occa- 
sioned more controversy and difficulties than 
the treatment of depreciation. The various 
phases of this subject have not only proved 
extremely perplexing, but it is apparent that 
public utility regulation cannot be uniformly 
effective unless there is a clear and entirely 
rational understanding of the basic nature 
of the entire subject. Probably no other sin- 
gle factor is of greater significance in de- 
termining fair value and reasonable costs of 
operation. 

The principal causes for almost universal 
misunderstanding of depreciation appears to 
be the complex nature of the subject with 
its intermingling of engineering, accounting 
legal, commercial and economic considera- 
tions; together with the inconsistent and 
variable practices that have grown up among 
various utilities; and the conflicting and at 
times apparently confused interpretations of 
opinions of courts upon the subject. The dif- 
fering views and discussions of the subject 
have tended to create bias which seem to 
muddle rather than clarify the main issue. 

At the request of the National Association 
of Railroad and Utilities Commissioners, the 
Wisconsin Public Service Commission pre- 
pared and submitted to the 1933 convention 
of that association a comprehensive report 
dealing with various aspects of the “straight- 
line” method of determining depreciation. 
The Wisconsin Commission state: 

“We believe that depreciation is consump- 
tion of property in service; hence it is a 
cost of operation occurring throughout the 
service life of property and not a cost in- 
curred solely at the date of retirement of 
property. 

“On this premise, in our opinion, the 
straight-line method of providing for depre- 
ciation should be the ultimate aim of com- 
mission policy. We recognize, however, that 
time will be required to work out this pol- 
icy and that, for practical reasons, depar- 
tures therefrom may be warranted in par- 
ticular cases. As bearing upon the entire 


problem, we have indicated in this report our 
understanding of the most important legal 
doctrines directly affecting the subject of de- 
preciation 


and our views as to desirable 
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modifications of these legal doctrines if a 
satisfactory depreciation policy is eventually 
to be followed by all commissions.” 


This unusual book on this subject is di- 
vided into the following nine sections: De- 
preciation problems presented to regulatory 
commissions; meaning of depreciation; the 
accounting of depreciation; depreciation as a 
factor in valuation; legal doctrines of depre- 
ciation; case for deduction of depreciation 
reserve; correction of depreciation reserves; 
methods of estimating service life; methods 
of estimating the depreciation reserve re- 
quirement. Seven charts are included and 
the cases cited throughout the work are 
listed under a table of cases. 





Witt MAKING—THE CHART OF AN ESTATE. 
A 32 page booklet issued by State Street 
Trust Company, Boston, Mass. 


The first eight pages are devoted to a dis- 
cussion of the dangers that confront estates, 
refers to death taxes, tells how the net worth 
of an estate may be preserved and briefly 
explains the economy of corporate adminis- 
tration of estate. The remainder of the book- 
let provides spaces which will enable the 
prospective testator actually to place in writ- 
ing his desires. Thus guided he will develop 
his plans for the distribution of his estate 
by will and/or trusts. Throughout this chart 
explanatory remarks are inserted. 

The last statement in the booklet reads: 

“Your will may be lodged with us to be 
held for safe custody in our vault, free of 
charge. A receipt will be issued which can 
be filed with your private papers, showing 
that a will has been made and where it is 
to be found. It is customary for the State 
Street Trust Company to entrust legal work 


lawyer.” 
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THE BANKS, THE BUDGET AND BUSINESS. By 
Joseph B. Hubbard, Ph. D. Editor, The 
Review of Economic Statistics. Published 
by the Macmillan Company, New York, 
February 13, 1934, 147 pages; $1.75. 


Dr. Hubbard says: “Our primary interest 
throughout this book has been the bearing of 
all elements considered on business. The 
emphasis upon political influences will not 
appear overdrawn under present circum- 
stances, which have made government of real 
concern to every business man. The aban- 
donment of the old-fashioned term ‘political 
economy’ in favor of ‘economics’ has proved 
a step in the wrong direction, since the 
economic developments so far in the twen- 
tieth century have only served to emphasize 
the impossibility of divorcing business and 
government.” 

This book throughout its ten chapters and 
eight charts presents within brief compass 
the important developments for business 
during the period of depression and credit 
collapse during the fall of 1929 and through 
the exciting period of 1933. 

“At many times the depression has seemed 
exceptional in character, and it has proved 
to be exceptional in magnitude, at least as 
far back as statistical comparisons can be 
satisfactorily made. But in its later stages 
it has seemed to take on, strangely enough, 
the pattern of the severest of the recorded 
episodes of the past. Credit collapse and 
bank suspension are, unfortunately, typical 
of such great upheavals. Currency depre- 
ciation and legislation seeking to remedy the 
results of deflation find their counterparts 
in the past. Looking upon our current his- 
tory ten years hence, we may well be re- 


ferring to 1929-33 as a typical case of severe 
depression carried to these extremes.” 

The well chosen title is truly descriptive 
of the contents of this book which impresses 
this reviewer as having been written with a 
sincere desire to portray events with a lack 
of bias. 


MoneEy AND BANKING. By Frederick A. Brad- 
ford, Associate Professor of Economics, 
Lehigh University. One Volume Edition. 
Published January 3, 1934 by Longmans, 
Green & Company, New York, 942 pages; 
$3.75. 

The separate volumes of Money and Bank- 
ing were designed for a one-semester course 
each; together they cover a full year’s work. 

The combined volume contains the revised 
edition of Banking in which several chap- 
ters have been rewritten and enlarged. 
Money, too, has been revised both in the 
method of presentation and in the organiza- 
tion. Elaborate bibliographical notes follow 
each chapter. The work is well indexed. 


THREE WAYS TO SAFEGUARD YOUR SECURITIES. 
A’ booklet recently issued by the Central 
Hanover Bank & Trust Company, New 
York. 10 pages. 

This booklet describes three ways for safe- 
guarding securities: i.e. safe deposit box; 
custodian account; and immediate trust. In 
a few well chosen words each method is de- 
scribed and its advantages explained. 


The New Mexico Bankers Association will 
be addressed by F. Marion Law, president of 
the American Bankers Association, at their 
annual convention to be held April 20 and 21 
at Albuquerque. 














MELVIN ALVAH TRAYLOR 

A career that exemplified American democ- 
racy at its best was brought to a close with 
the recent death of Melvin Alvah Traylor, 
president of the First National Bank of Chi- 
eago and recently a popular candidate for 
nomination for presidency of the United 
States. One of the nation’s best loved and 
most capable bankers, his work marked him 
as a publie servant of broad vision and rare 
abilities, of an indomitable but unselfish 
spirit which led him from his birthplace in 2 
log cabin near the Kentucky hill village of 
Breeding, on October 21, 1878, to the presi- 
dency of one of the largest banking and trust 
institutions in this country, and to interna- 
tional prominence in finance. 

Born of Methodist, Jeffersonian Demo- 
cratic parents of pioneer stock, his early life 
was spent on the family farm, gaining a 
simple education in a country schoolhouse, 
and at the age of fifteen entering the Male 
and Female High School at Columbia to pre- 
pare for school teaching. After studying law 
under a Confederate general he moved to 
Texas, receiving a license to practice there 
in 1901, soon being made assistant county 
attorney. At the age of twenty-seven he 
started on a banking career with the Citi- 
zens National Bank of Hillsboro, building 
up the bank’s branch in the village of Ma 
lone, presently becoming cashier of the Citi- 
zens National Bank in Ballinger and when 
this was consolidated with the First Na- 
tional, becoming president at the age of 
thirty. Here he established a reputation as 
an expert on cattle and farm loans, and went 
to the Stockyards National Bank of St. Louis 
as a vice-president in 1911. Three years later 
he was called to Chicago as vice-president of 
the Live Stock Exchange National Bank, be- 
coming president in two years. Distinguish- 
ing himself also in the government financing 
campaigns during the World War, he was 
sought by the First National Bank of Chi- 
cago, joining this organization as a vice- 
president and director in 1919 and the First 
Trust & Savings Bank as president, and ris- 
ing to the presidency of the national bank 
six years later. In 1929 Mr. Traylor was 
chosen, with Jackson Reynolds of New York, 
to represent the United States in organizing 
the Bank for International Settlements at 
Basle. By evolving the “veto clause” of the 
trust agreement under which reparation pay- 
ments were held, he untangled a problem 
which made establishment of the bank pos- 
sible. 

Evidence of his extensive interests and the 
influential positions which he attained by 
virtue of courageous and public-spirited serv- 
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MELVIN A. TRAYLOR 


ice, is shown.by his selection ‘to head the 
American Bankers Association in 1926-27, 
following presidency of the Illinois Bankers 
Association, as trustee of Northwestern Uni- 
versity and Berea College, and director of 
such corporations as the Standard Oil Com- 
pany of Indiana and the General Electric 
Company. Besides these duties he was ac- 
tive in community affairs as a leader in the 
civic life of Chicago. He leaves a wife, a 
son, Melvin A. Jr., and two daughters, Nancy 
and Frances. 





EDWARD WRIGHT SHELDON 

Edward W. Sheldon, chairman of the board 
of trustees of the United States Trust Com- 
pany of New York, died recently after 
twenty-eight years service in the executive 
direction of this old and prominent trust in- 
stitution. Mr. Sheldon, the son of George 
and Martha Lyman Sheldon, was born at 
Plainfield, N. J., seventy-five years ago, and 
following graduation from Princeton Univer- 
sity, engaged in the practice of the law 
with the firm of Stewart & Boardman, later 
Stewart & Sheldon. On May 3, 1906 he 
became president of the United States Trust 
Company, continuing in that post until 1927 
when he was elected chairman of the board 
of trustees. Mr. Sheldon was also a trustee 
of Princeton University and of the New York 
Public Library and president of the Society 
of New York Hospital, as well as director of 
numerous corporations. 
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CHANGES IN BANKING AND TRUST FIELD 


Items to appear under this heading in the next issue should reach us on or before March 12. 


ALABAMA 

Vv. B. Murray, former cashier of the Ala- 
bama National Bank of Montgomery, has 
been elected vice-president. W. A. Cotting- 
ham, assistant national bank examiner, suc- 
ceeds him as cashier. 


ARKANSAS 

The Union Bank, successor to the Union 
Trust Company, has been converted into the 
Union National Bank of Little Rock, Ark., 
with capital increased to $300,000 through 
sale of $200,000 in preferred stock. Full trust 
powers have been granted to the new insti- 
tution, of which Alfred G. Kahn is president. 


The Peoples Bank of Little Rock, Ark., 
has been granted a charter as the Peoples 
National Bank and has received full trust 
powers. W. A. Hicks is president. 


CALIFORNIA 

George M. Wallace has been elected to the 
presidency of the Security-First National 
Bank of Los Angeles to succeed J. F. Sartori, 
who becomes chairman of the newly-created 
Managing Committee. Mr. Sartori will con- 
tinue active in all matters of general policy. 
in association with Henry M. Robinson, 
chairman of the board; George M. Wallace, 
James E. Shelton, vice-president and newly 
-elected chairman of the executive commit- 
tee; and Herbert H. Smock, vice-president. 
At the same time Edmund W. Pugh, vice- 
president, was also elected secretary and 
W. W. Cottle was named as cashier. 

Mr. Wallace, born in Oakland, in 1885, has 
served the organization continuously since 
he entered the old Security Trust & Savings 
Bank as messenger in 1901. At the time of 
the merger of this bank with the Los An- 
geles-First National Bank in 1929, he had 
risen to vice-president, continuing in that 
capacity and as vice-chairman of the govern- 
ing board of the Security-First National. He 
has served on the Commerce and Marine 
Commission of the American Bankers Asso- 
ciation and is at present on the Commission 
on Banking Law and Practice of the Asso- 
ciation of Reserve City Bankers. 


Mr. Shelton is head of the bank’s legal 
department. Following private legal prac- 
tice after graduation from Stanford Univer- 
sity, he became a trust counsel of the Title 
Insurance and Trust Company, Los Angeles, 


G. M. WALLACE 
President, Security-First National Bank of Los Angeles 


and in 1919 joined the Security Trust & Sav- 
ings as assistant trust officer, becoming a 
vice-president and director in 1920. 

Resources of the bank exceed half a bil- 
lion, with deposits of over $438,000,000, as of 
December 30th. 


The Corporation of America, an affiliate of 
the Bank of America, N. T. & S. A. of San 
Francisco, has been separated from the bank 
and will restrict its activities to the exercise 
of powers as trustee under deeds of trust 
securing obligations. Capital of the corpora- 
tion has been reduced to a nominal amount 
and a distribution of $10.75 per share is to 
be made to stockholders, according to recent 
notice to shareholders. 


The American Trust Company, San Fran- 
cisco, has completed eighty years of service, 
starting with the establishment of the Sav- 
ings and Loan Society, which was a part of 
the Union Bank & Trust Company, in 1854. 
Total resources, at the end of 1933, amounted 
to $225,258,645, deposits having increased 
more than nine millions since October 25th. 
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The First National Bank in Santa Ana, 
Cal., has been chartered as a consolidation 
of the First National Bank and the Farmers 
& Merchants Savings Bank, assuming all 
liabilities of these institutions. Capital and 
surplus will be $1,350,000, according to A. J. 
Cruickshank, president of the First National. 


W. H. Schroeder, A. F. Yaussi and C. M. 
MacFarlane, promoted to the respective of- 
fices of assistant vice-president, assistant 
cashier and assistant secretary of the Citi- 
zens National Trust & Savings Bank of Los 
Angeles, were erroneously reported in the 
previous issue of this magazine as being con- 
nected with the Citizens National Trust & 
Savings Bank of Riverside, which is not af- 
filiated with the Los Angeles institution. 


R. F. Lamb of the Bank of Inglewood and 
A. L. Parmley of the California First Na- 
tional Bank at Long Beach, have been chosen 
president and vice-president, respectively, of 
the Independent Bankers Association of 
Southern California. 


W. W. Garthwaite, vice-president and trust 
officer Bank of America, N. T. & S. A., Oak- 
land, will retire from that office, but will 
continue to serve as chairman of the bank’s 
Oakland committee as well as chairman of 
the advisory board of the Oakland bank of- 
fice. Mr. Garthwaite entered the Oakland 
banking field as a clerk in 1872 and has been 
continuously in the East Bay district for 62 
years. For years he has been actively inter- 
ested in all phases of banking association en- 
deavors and especially so in the trust field, 
local, state and national. 


Alex Highland, vice-president and treas- 
urer of the Northwest Bancorporation since 
1929, has resigned to become executive vice- 
president of the First National Trust & Sav- 
ings Bank of San Diego, Cal. 


COLORADO 

The First National Bank of Boulder, Colo., 
has opened with capital of $100,000, being a 
merger of the old First National Bank and 
the Boulder National Bank. William Loach, 
general manager of the Wolf Tongue Mining 
Company, is president. 

Frank S. Graham, formerly investment 
banker of Kansas City, has been elected 
president of the First National Bank of 
Trinidad, Colo. 


CONNECTICUT 

William H. Judd has become vice-presi- 
dent of the New Britain National Bank, New 
Britain. Curtis L. Sheldon, trust officer was 
also elected to a vice-presidency of the bank. 


Harry Hasting succeeded Mr. Judd as cash- 
ier. 


DISTRICT OF COLUMBIA 

Robert V. Fleming, president of the Riggs 
National Bank, has been presented the Cos- 
mopolitan Club’s distinguished service medal] 
as recognition of outstanding leadership in 
community affairs during the year. 


Frank Stetson has been elected first vice- 
president of the National Savings & Trust 
Company, to succeed the late Woodbury 
Blair. William B. Willard becomes second 
vice-president. 

W. Frank Herron, assistant treasurer of 
the Union Trust Company, has been pro- 
moted to treasurer of the company. 


FLORIDA 

C. O. Little, assistant vice-president of the 
Atlantic National Bank of Jacksonville, has 
become vice-president. 


succeeds Mr. Little as assistant vice-presi- 
dent. 


The Union Trust Company, St. Petersburg, 
Fla., has been admitted as a member of the 
Federal Reserve System. 


GEORGIA 


The Trust Company of Georgia, Atlanta, 
announces that Henry Wyatt has been elected 
vice-presidént in charge of the investment 
department of the company. William S. 
Woods and Douglas M. Robertson were ap- 
pointed assistant vice-presidents. 


Stockholders of the Citizens & Southern 
National Bank, Savannah, Ga., followed the 
suggestion of President William Murphey to 
reduce par value of shares from $100 to $10. 


George H. Smith has been chosen as presi- 
dent of the Citizens Bank & Trust Company, 
Savannah, Ga., to succeed Hugo I. Frank, 
who becomes chairman of the board. Mr. 
Smith was formerly vice-president. 


Edgar A. Stubbs was recently elected to 
the newly created position of executive vice- 
president of the National Exchange Bank, 
Augusta, Ga. ’ 


H. E. Davis, active vice-president of the 
Albany Exchange National Bank at Albany. 
Ga., has succeeded P. J.. Brown as president 
of the bank. J. R. Pinkston was promoted 
to the cashiership. 


James S. Peters has become president of 
the Bank of Manchester, Manchester, Ga., 
succeeding C. V. Truitt, now chairman of the 
board. B. A. Dunn and H. S. Peters were 
elected vice-presidents and L. M. Bradford, 
cashier. 


George W. Frazier . 
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IDAHO 

Liability for assessment of stock in state 
banks in Idaho was reaffirmed recently by 
Attorney-General Bert H. Miller, following 
reports that repeal had been implied by the 
1933 legislature. 


The Idaho Bank & Trust Company, with 
main office at Pocatello, Idaho, has been 
organized with capital and surplus of $200,- 
000 as the nucleus of the new branch bank- 
ing system controlled by Hemingway inter- 
ests. Branches are maintained at Burley, 
Blackfoot and Paris and the American Falls 
unit is being merged with the Pocatello office. 
H. E. Hemingway of Ogden is president. 


Robert Blastock has been elected president 
of the Twin Falls Bank & Trust Company at 
Twin Falls, Idaho, succeeding M. J. Neu- 
mann. 

Full trust powers have been granted to the 
Lewiston National Bank of Lewiston, Idaho. 


ILLINOIS 

Dividends to creditors of the 148 closed 
banks in Cook County totaled $21,480,450 to 
the end of 1933, according to report by State 
Auditor Edward Barrett. Total disburse- 
ments by the receivers amounted to $95,445,- 
061, the consolidation of receiverships under 
William L. O’Connell being credited with 
signal economies which resulted in a decrease 
of over $623,000 in receivership costs dur- 
ing the last half of 1933, compared with the 
corresponding period of the previous year. 

The LaGrange National Bank at LaGrange 
has opened to succeed the First National 
Bank with Ralph P. Palmer, former execu- 
tive vice-president of the Union State Sav- 
ings Bank & Trust Company of Kewanee. 
as cashier and executive officer. John C. 
Tully, conservator, becomes president. Capi- 
tal is $100,000. 

Earl C. Kratzer was recently elected as- 
sistant trust officer of the Pioneer Trust & 
Savings Bank of Chicago. 

Edmund Andrews has been named assist- 
ant trust officer of the American State Bank. 
Chicago. 

The American National Bank & Trust Com- 
pany has been admitted to full membership 
in the Chicago Clearing House Association. 


INDIANA 

With the opening of the Merchants Na- 
tional Bank on January 15, Terre Haute, 
Ind., resumes practically normal banking 
facilities as the new institution has assumed 
liability for payment of the secured and pre- 
ferred deposits, including savings deposits, 
of the Terre Haute Trust Company, the 
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only closed bank in the city. The Merchants 
National is capitalized at $700,000, of which 
$250,000 is preferred stock owned by the 
Reconstruction Finance Corp. It will pay 
also 50 per cent of unsecured deposits of the 
trust company. Paul N. Bogart is president 
and Alfred J. Woolford, cashier. 


The St. Joseph Loan & Trust Company of 
South Bend, Ind., of which Rome C. Stephen- 
son is president, and its affiliated St. Joseph 
County Savings Bank have reopened without 
restrictions. 


Stockholders of the Citizens National Bank 
and the Citizens Trust & Savings Bank of 
Evansville, Ind., have approved consolidation 
of the two institutions under the charter of 
the former. 


IOWA 

Stockholders of the Citizens Security Trust 
& Savings Bank of Cedar Falls, Iowa, have 
voted an increase in capital to $100,000 and 
change of name to the Union Bank & Trust 
Company. 

Plans have been approved for consolida- 
tion of the Iowa State Savings Bank and the 
Iowa Loan & Trust Company of Fairfield, 
Iowa, with capital of $100,000. Fifty per 
cent of deposits in both banks will be paid 
upon completion of reorganization. 

The First National Bank of Gladbrook, 
Iowa, has been granted additional trust pow- 
ers. 

George W. Woods, former assistant super- 
intendent of the Nebraska State banking de- 
partment, has become executive vice-presi- 
dent of the reorganized First National Bank 
at Council Bluffs, Iowa. 


KENTUCKY 

The Ohio Valley National Bank of Hen- 
derson, Ky., with capital of $200,000 and sur- 
plus of $50,000, opened Feb. 3, with John C. 
Worsham as president. The new bank takes 
over all deposits of the restricted Ohio Val- 
ley Banking & Trust Company. Trust busi- 
ness will be continued under the Ohio Val- 
ley Trust Company, of which Mr. Worsham 
is also president, E. C. Selle, trust officer, and 
H. Lee Cooper, secretary. 

Lisle Baker, Jr., formerly secretary of the 
Capital Trust Company, has been named as 
cashier and trust officer of the State Na- 
tional Bank at Frankford, Ky., succeeding 
Larry D. Jones who resigned to become vice- 
president of the Federal Intermediate Credit 
Bank in Louisville. 

W. E. Rogers, president of the Bank of 
Guthrie, Guthrie, Ky., was recently named 
speaker of the State House of Representa- 
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tives by one of the largest majorities ever 
recorded for this post. 

Judge Walter P. Lincoln has been ap- 
pointed attorney for the Bankers Trust Com- 
pany and the Union Central Bank at Louis- 
ville. 


LOUISIANA 

The rapid expansion in business of the 
Hibernia National Bank of New Orleans has 
necessitated enlarging the official staff of 
the bank, according to A. P. Imahorn,. presi- 
dent. Paul Villere, W. B. Machado, R. G. 
Fitzgerald, E. F. LeBreton, J. M. O. Monas- 
terio and W. W. Pope have been elected as- 
sisted vice-presidents and A. C. Lapeyre, as- 
sistant trust officer. R. J. Druhan, Frank J. 
Swain and R. F. Schwaner were appointed 
assistant cashiers. 


MAINE 

H. Nelson McDougall is the new president 
of the National Bank of Commerce, Portland. 
He succeeds Charles S. Cook, now chairman 
of the board. 

Dura S. Bradford has ‘been elected to the 
newly created position of assistant trust offi- 
cer of the Portland National Bank, Portland, 
Me. 


MASSACHUSETTS 

The fifty-one trust companies operating 
in the state of Massachusetts show a size- 
able increase during the last six months of 
1933 in the total of trust funds administered. 
Total assets of trust departments as of De- 
cember 30, were $956,190,377, as compared 
with $938,981,554 on June 30, 1933, accord- 
ing to the recent report of the Commissioner 
of Banks of the Commonwealth. Assets of 
the trust departments included $433,100,188 
in stocks, $117,069,588 in government, state 
and municipal bonds; $275,988,250 in other 
bonds, loans on real estate of $53,363,465 and 
real estate owned of $43,978,741. Commer- 
cial assets of the trust companies amounted 
to $328,313,028. 

The First National Bank of Pepperell, 
Mass., has reopened with Edwin D. Walker, 
vice-president and treasurer of the Pepperell 
Braiding Company as president. Henry L. 
Hart, executive vice-president of the old 
bank is vice-president and cashier. 

Following the resignation of Walter Tufts, 
who has been president of the Worcester 
County National. Bank, Worcester, Mass., 
since 1924, Dr. Homer Gage, chairman of the 
board, has assumed these duties pending 
election of a successor. 

The Day Trust Company of Boston has 
voluntarily withdrawn from membership in 
the Federal Reserve System. 


MICHIGAN 

Receivers of the closed First National 
Bank and the Guardian National Bank of 
Commerce of Detroit, in a report authorized 
by the Comptroller of the Currency, revealed 
that assets of the two banks at the time of 
closing on February 11, 1932 exceeded lia- 
bilities by $70,995,300. The report of C. O. 
Thomas, receiver of the First National, indi- 
cated book assets, after write-offs, of $468,- 
615,208 and liabilities of $415,539,382, while 
that of B. C. Schram, receiver of the Guard- 
ian National showed assets of $131,132,808 
and liabilities of $113,213,334. 

Joseph M. Dodge, formerly senior vice- 
president of the National Bank of Detroit, is 
now president of the Detroit Savings Bank, 
succeeding Walter L. Dunham, resigned. Mr. 
Dodge, prior to becoming a vice-president of 
the First National Bank in 1932 had been 
a bank examiner and later engaged in pri- 
vate business. 

Alfred T. Wilson, assistant vice-president, 
has been promoted to a vice-presidency in 
the National Bank of Detroit. 

A charter has been issued to the National 
Bank of Flint, Mich., which institution will 
succeed the First National Bank & Trust 
Company and the Union Industrial Trust & 
Savings Bank of Flint. R. T. Longway is 
president of the new bank and H. B. Ward, 
cashier. 


MINNESOTA 

Shirley S. Ford, executive vice-president of 
the United States National Bank of Omaha, 
Neb., has succeeded Alex Highland as vice- 
president of the Northwest Bancorporation. 
Mr. Highland has joined the First National 
Trust & Savings Bank, San Diego, Cal., as 
executive vice-president. 


MISSOURI 

Wood Netherland, general agent of the 
Farm Credit Administration of St. Louis, has 
been elected a vice-president of the Mercan- 
tile-Commerce Bank & Trust Company. Mr. 
Netherland, who has had wide experience in 
supervising the work of the Federal Land 
Bank and the Federal Intermediate Credit 
Bank, will take charge of interior bank ac- 
counts of the trust company. He was at 
one time secretary of the Arkansas Valley 
Trust Company of Fort Smith, following an 
apprenticeship with the Merchants National 
Bank of that city. Subsequently he joined 
the City National Bank and later the First 
National Bank there, becoming trust officer 
and cashier of the latter in 1926. 


Theodore H. Wigge, formerly assistant 
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trust officer, has been promoted to trust offi- 
cer of the Security National Bank Savings & 
Trust Company of St. Louis. 

The City National Bank & Trust Company, 
Kansas City, has been granted full trust 
powers. 

Towner Phelan, advertising manager of 
the St. Louis Union Trust Company, has 
been appointed assistant vice-president. 

Charles H. Peters was recently elevated to 
chairmanship of the Lindell Trust Company, 
St. Louis, and F. A. Brickenkamp became 
president. 

Rufus C. Kemper has succeeded his broth- 
er, William T. Kemper, Jr. as president of 
the First National Bank, Independence, Mo. 

The City Bank & Trust Company, Kansas 
City, has taken a national charter as the City 
National Bank & Trust Company. 

Harry A. Richardson, former vice-presi- 
dent, has been elected president of the Con- 
queror First National Bank, Joplin, suc- 
ceeding Jesse G. Starr. 


MONTANA 

Alfred T. Hibbard, president of the Mon- 
tana Livestock Loan Co. has been elected 
president of the Union Bank & Trust Com- 
pany, Helena, Mont. A graduate of the Uni- 
versity of Wisconsin, he has served as cash- 
ier of the Montana State land office and as 
deputy state bank examiner. 


NEBRASKA 

The City National Bank has opened at 
Hastings, Neb., and will replace the Ne- 
braska National Bank, closed since the na- 
tional moratorium. A. J. Koelling, formerly 
of Larned, Kan., is president; Dr. E. C. 
Foote, vice-president; and Floyd A. Hansen 
of Brush, Colo., cashier. 


NEW HAMPSHIRE 

Miss Mary H. Molloy has been appointed 
an assistant trust officer of the Second Na- 
tional Bank of Nashua, N. H. 


NEW JERSEY 

John P. Dalton, former executive vice- 
president of the First National Bank, Pater- 
son, N. J., has been elected president to suc- 
ceed the late W. W. Smith. 

George T. Smith, chairman of the board 
of the New Jersey Title Guarantee & Trust 
Company, has been elected chairman of the 
board of the Colonial Life Insurance Com- 
pany of America. 

Charter has been granted to the First Na- 
tional Bank in Garfield, N. J., which replaces 
the old First National Bank, with capital of 
$200,000. B. N. Beaumont is president. 
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MONTCLAIR TRUST CO. SELECTS 
I. B. GRAINGER AS PRESIDENT 


The Montclair Trust Company of Mont- 
clair, N. J., has announced the election of 
Isaac Bates Grainger as president, to suc- 
ceed Adolph J. Lins, who recently retired 
because of ill health. 


I. B. GRAINGER 


Who has been elected President of the 
Montclair Trust Company 


Mr. Grainger comes from the North Caro- 
lina Bank & Trust Company, with which he 
became affiliated in 1929 as executive vice- 
president. He started his banking career in 
1915 with the Murchison National Bank of 
Wilmington, N. C., his home city, and served 
in every department, rising to the office of 
senior vice-president, which he held until he 
became connected with the Greensboro Bank. 
The only interruption in his banking activi- 
ties came when the World War broke out. 
He entered the service in August, 1917, and 
was discharged at the termination of hos- 
tilities in 1918, with the rank of captain. 
Mr. Grainger entered Princeton in 1913, 
where he studied for a banking career. 

Frederic P. Fiske, of Montclair, was 
elected a vice-president of the trust com- 
pany. Mr. Fiske had been with the Guar- 
anty Company of New York since 1921, serv- 
ing in the capacity of vice-president for the 
past six years. Graduated from Yale in 1911, 
he first went into business with Harris, 
Forbes & Company of New York, where he 
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remained. until he became connected with 
the Guaranty Company, except for a year 
spent in service during the World War, from 
which he was discharged as a first lieutenant. 


The Equitable Trust Company and the 
Guarantee Trust Company of Atlantic City, 
N. J., previously operating under restrictions. 
reopened on a normal basis Feb. 1. Both 
institutions have withdrawn from the Fed- 
eral Reserve System but continue as mem- 
bers of the Federal Deposit Insurance Corp. 
Charles Sumner Moore, Atlantic County 
prosecutor by appointment of the late Wood- 
row Wilson, was elected president of the 
Equitable Trust Company to succeed Mayor 
Harry Bacharach who had been president 
of the company since it was founded in 1913. 
It was also announced that David C. Reed 
has resigned as executive vice-president. 

William H. Whiting is chairman of the 
board of the Bound Brook Trust Company, 
Bound Brook, N. J., having been succeeded 
as president by Fred I. Collins, former vice- 
president. 


Upon the retirement of Charles B. Litsey 
as secretary-treasurer of the American Trust 
Company, Morristown, N. J. Clarence E. 
Beddow was elected secretary and George W. 
Melick, treasurer. 


NEW YORK 

Reflecting recent changes in the executive 
personnel of the banks and banking houses 
represented on its board, the Discount Cor- 
poration of New York has announced 
changes in its directorate. Winthrop W. Al- 
drich, chairman of the Chase National Bank, 
has replaced Albert H. Wiggin; James H. 
Perkins, chairman of the National City Bank 
succeeds Charles E. Mitchell; William S. 
Gray, Jr., president of the Central Hanover 
Bank & Trust Company succeeds George W. 
Davison, chairman of that bank; S. Sloan 
Colt, president of the Bankers Trust Com- 
pany, replaces Seward Prosser, chairman of 
the Bankers Trust managing committee and 
Dunham B. Sherer, president of the Corn 
Exchange Bank Trust Company replaces 
Walter E. Frew, chairman of the Corn Ex- 
change. 

A recent letter from Leroy W. Baldwin, 
president, Empire Trust Company, New York 
City, to stockholders of that institution, 
shows excellent stability of trust income for 
the past year. Trust department fees re- 
ceived by the company in 1933 amounted to 
$337,719, as compared with $355,325 in 1932, 
a decrease of only 4.96 per cent. 


The Chase National Bank of New York 
announces several promotions. William H. 
Moorhead, former vice-president, has been 
elected vice-president and cashier; William 
P. Holly, vice-president; Vincent L. Banker, 
Albert J. Egger, Thomas B. Nichols, Louis 
S. Rosenthal and Emmett F. Smith, former 
second vice-presidents, become  vice-presi- 
dents; John E. Bastedo and Ransom H. 
Skeen were appointed second vice-presidents. 
George F. Sloan and James E. Scully have 
been appointed assistant trust officers, and 
A. S. Gambee, William C. Kunz and Edwin 
R. Williams, assistant cashiers. 

H. F. Mapplethorpe has been appointed 
assistant secretary of the City Bank Farm- 
ers Trust Company, New York. 

Adrian M. Massie, formerly assistant vice- 
president of the City Bank Farmers Trust 
Company, New York, has been elected a vice- 
president of the New York Trust Company. 

P. A. Delaney has been advanced from as- 
sistant treasurer to assistant vice-president 
of the Marine Midland Trust Company, New 
York City. 

C. C. Lang, former assistant treasurer of 
the Central Hanover Bank & Trust Company, 
New York, has been appointed a vice-presi- 
dent of the Continental Bank & Trust Com- 
pany and F. Stafford Cleary, also of the Cen- 
tral Hanover, has been appointed an as- 
sistant treasurer of the Continental. 


The First National Bank of New Rochelle, 


N. Y., has opened for business, making avail- . 


able 30 per cent of deposits in the old Na- 
tional City Bank of New Rochelle. The 
latter has no connection with the National 
City Bank of New York. Ernest H. Watson 
is president of the new bank, Leroy Frantz, 
vice-president and William S. Shea, former 
trust officer of the National City, is trust 
officer of the First National. Capital is 


The National Bank of Middletown, N. Y., 
with capital of $250,000, has opened as suc- 
cessor to the closed First Merchants National 
Bank. Thomas W. Swan is president of the 
new bank, which is a member of the Federal 
Reserve System. 


Reductions in capital stock have recently 
been effected by several trust companies in 
New York State, the Union Trust Company 
of Jamestown reducing its capital stock from 
$600,000 to $300,000; the Marine Midland 
Trust Company of Binghamton, from $750,- 
000 to $500,000; the First Trust Company, 
Tonawanda, from $500,000 to $300,000; the 
Cortland Trust Company, Cortland, from 
$200,000 to $100,000; the Peoples Trust Com- 
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pany, Malone, from $300,000 to $200,000; and 
the State Trust Company of North Tona- 
wanda from $600,000 to $300,000. The Bronx 
County Trust Company of New York City 
also made reduction, from $1,550,000 to $542,- 
500 and the Marine Midland Corp. cut the 
par value of its ten million shares from $10 
to $5, transferring $27,755,050 to surplus ac- 
count. 

‘William H. Kraft, Jr., formerly cashier of 
the First National Bank & Trust Company 
at Freeport, L. I., has been elected president. 


Harry W. Baltazzi has been made trust 
officer of the Wheatley Hills National Bank 
at Westbury, N. Y., and M. E. Pacholik, as- 
sistant trust officer. Will V. Faxson was ap- 
pointed cashier and Eugene F. Gillen, as- 
sistant cashier of the bank. 

Addison W. Sammis, secretary-treasurer of 
the Bank of Huntington, L. I., has succeeded 
Douglass Conklin as president, Mr. Conk- 
lin becoming chairman. Francis A. Florin, 
trust officer, was elected secretary and treas- 
urer. ‘ 


NORTH CAROLINA 

Jasper B. Hicks has been elected president 
of the First National Bank in Henderson, 
N. C., to succeed the late W. S. Parker. 

C. B. Campbell has succeeded the late J. 
Ernest Davis as secretary and treasurer of 
the American Trust Company, Charlotte, 
N. C. 

Hal W. Boring and B. R. Roberts were 
elected vice-presidents of the Durham Loan 
& Trust Company, Durham, N. C. James B. 
Cole was appointed secretary-treasurer and 
R. B. Reade, assistant secretary-treasurer. 

R. L. Lewellyn was recently elected presi- 
dent of the Surry County Loan & Trust Com- 
pany at Dobson, N. C. 

The Citizens Bank & Trust Company of 
Concord, N. C., has become a member of the 
Federal Reserve System. 

Henry M. Corbett, formerly vice-president 
of the North Carolina Bank & Trust Com- 
pany, Greensboro, N. C., has been elected 
president of the Citizens Trust Company, To- 
ledo, Ohio. 


NORTH DAKOTA : 

R. W. Delaney, formerly vice-president of 
the James River National Bank, Jamestown, 
N. D., has been elected president, succeeding 
J. E. McElroy. 


OHIO 

Numerous reopenings are reported of Ohio 
banks and trust companies. The Spitzer- 
Rorick Trust & Savings Bank, Toledo, was 
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recently licensed to reopen. All restrictions 
have been lifted on accounts totaling $8,900,- 
000 of the George D. Harter Bank of Canton. 
The First National Bank, Marietta, has re- 
opened with Carl F. Mead, formerly with 
the old Union National Bank of Cleveland, 
as president and Judge A. T. Williamson, 
vice-president. The First National Bank, 
Bellaire, has resumed normal business under 
the presidency of J. F. Melott. The Central 
National Bank of Cambridge, of which form- 
er Congressman Ellis C. Moore is president, 
has opened to replace the old Central Na- 
tional Bank. Montpelier is now served by 
the new National Bank of Montpelier under 
the presidency of R. E. Purcell, and the Na- 
tional Bank of Portsmouth has been released 
from restrictions, with C. A. Brown as presi- 
dent; George Wurster, vice-president; and 
John J. Tierney, formerly vice-president of 
the Ohio National Bank in Columbus, cashier. 


At a special directors’ meeting of the Citi- 
zens Trust Company, Toledo, which was or- 
ganized from the Commercial Savings Bank 
& Trust Company, Henry M. Corbett, for- 
merly vice-president of the North Carolina 
Bank & Trust Company, Greensboro, N. C., 
was elected president. He succeeds L. H. 
Hartmann who served without compensation 
since the new bank opened, and who becomes 
chairman of the board. : 


Francis H. Beam, former member of the 
law firm of Mooney, Hahn, Loeser, Keough 
& Beam, has been elected a vice-president 
of the National City Bank of Cleveland, with 
supervision of all legal matters of the bank. 


R. T. Sawyer, chief counsel of the Cleve- 
land Trust Company, has been named to the 
executive committee of the company and 
George Pryor has been promoted from assist- 
ant treasurer to assistant vice-president, 
J. C. Polzner becoming assistant comptroller. 


R. C. Kirk was recently chosen president 
of the Peoples National Bank, Steubenville, 
Ohio. 


E. A. Dunbar has been elected president of 
the Farmers National Bank & Trust Com- 
pany, Ashtabula, O. 


A. F. Reed was recently elected president 
of the Union Savings & Trust Company, 
Warren, Ohio, to succeed J. B. Estabrook, 
who was named chairman of the board. 

Ralph G. Holste, auditor of the Central 
Trust Company of Cincinnati, has been ap- 
pointed assistant secretary. ’ 

L. H. Shipman has been elected vice-presi- 
dent of the First-Troy National Bank & 
Trust Company, Troy, Ohio. 
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W. A. Hollington, trust officer of the First 
National Bank & Trust Company of Findlay, 
Ohio, has been elected president and trust 
officer, succeeding the late R. J. Berry. 

Dr. William H. Leet is the new president 
ot the Citizens Banking & Savings Company, 
Conneaut, Ohio. 

The First-Central Trust Company, Akron, 
Ohio, and the Farmers Savings & Trust Com- 
pany, Mansfield, Ohio, have been admitted to 
membership in the Federal Reserve System. 

Louis S. Dudley has been appointed trust 
officer and Russell C. Parish, assistant trust 
officer of ‘the recently reorganized First-Cen- 
tral Trust Company of Akron. Both offi- 
cials served in similar capacities with the 
former institution. 


OKLAHOMA 

The First National Bank of Ponca City, 
Okla., has opened for business with L. D. 
Edgington as president. 

The Bank of Claremore, Claremore, Okla., 
has been consolidated with the Bank of 
Commerce under the latter title. T. V. 
Askew, president of the Bank of Commerce 
is president of the new bank. 


OREGON 

The First National Bank of Portland, fol- 
lowing acquisition of certain assets and as- 
sumption of deposit liabilities of the First 
National Bank of Salem, Ore., has opened 
the institution as a branch office. J. E. Ro- 
man, former executive vice-president of the 
American National of Salem, is manager, and 
David S. Adolph, formerly assistant trust of- 
ficer, is assistant manager. : 

Albert L. Mills, Jr., assistant vice-president 
of the United States National Bank, Port- 
land, has been appointed district chairman 
of the bankers’ committee, Pacific Northwest 
Advisory Board, which conducts business and 
industrial surveys. 


PENNSYLVANIA 

Brandon Barringer and Francis H. Shields 
have been elected vice-presidents of the Penn- 
sylvaia Company for Insurances on Lives & 
Granting Annuities, Philadelphia. Samuel E. 
Brown, Morris Foulk and Charles Roberts 
were appointed assistant vice-presidents, and 
John Baird, assistant trust officer. 

Announcement is made of completion of 
plans to increase the capital of the Integrity 
Trust Company of Philadelphia by $7,000,000, 
of which $4,000,000 represents subscription by 
the R. F. C. to first preferred and the balance 
by certain local banking institutions to sec- 
ond preferred shares. 


SECURITY 
TRUST COMPANY 
OF ROCHESTER 


Rochester, N. Y. 


Funds Held by 
Trust Department 
Jan. Ist 
$34,400,000 
62,200,000 
112,700,000 
124,127,000 


During the past ten years we have dis- 
tributed tolegatees and beneficiaries 
$60,583,000.00 


John S. Bowker has resigned as chairman 
of the board of the Industrial Trust Com- 
pany, Philadelphia, owing to ill-health. J. 
Edward Schneider was re-elected president 
and Harold W. Frame, treasurer, was made 
vice-president also. ; 

The Provident Trust Company of Philadel- 
phia reports an increase in the total of in- 
dividual trusts administered from $291,087,- 
560 a year ago, to $296,089,214 as of Decem- 
ber 30 last. 

Thomas Annesley has been appointed as 
assistant treasurer of the Ninth Bank & 
Trust Company, Philadelphia. 


The Corn Exchange National Bank & Trust 
Company of Philadelphia has been designated 
as treasurer of the Philadelphia Chamber of 
Commerce to succeed Richard L. Austin, fed- 
eral reserve agent. 


The recent death of George D. Edwards 
marks the passing of one of the most active 
and widely admired members of Pennsylva- 
nia banking and trust circles. Identified with 
the Commonwealth Trust Company of Pitts- 
burgh since its organization, when he was 
secretary and treasurer, he subsequently be- 
came president of that institution. Mr. Ed- 
wards was also deeply interested in the trust 
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company section of the Pennsylvania Bankers 
Association, serving as chairman and also 
heading the Commission to Codify the Bank- 
ing Laws which did much to clarify state 
banking legislation some years ago. 


Willard Perry has been elected a vice-presi- 
dent of the Commonwealth Trust Company of 
Pittsburgh, continuing also as treasurer. 


Charles W. Dahlinger, a founder of the 
Allegheny Trust Company of Pittsburgh, was 
recently elected chairman of the board, being 
succeeded as president by Elmer E. Bauer. 
Hugh F. McKnight was made a vice-presi- 
dent. 

Paul C. Harper has become a vice-president 
and J. N. Garber, cashier, of the Forbes Na- 
tional Bank, Pittsburgh. 

Richard King Mellon has succeeded his 
father, the late Richard B. Mellon, as presi- 
dent of the Mellon National Bank of Pitts- 
burgh. He is the fourth member of the fam- 
ily to head the bank founded by his grand- 
father, Judge Thomas Mellon, in 1869, and is 
also president and a director of the Mellbank 
Corp. which controls over a score of banks 
and of the Forbes National Bank. 

Ray Harrison has been made a vice-presi- 
dent of the Mellon National Bank, Pitts- 
burgh. He left Chicago in 1929 to join the 
bank as assistant cashier. 

John W. Whiting, former vice-president of 
the Kensington Security Bank & Trust Com- 
pany of Philadelphia, has been elected presi- 
dent of the First National Bank, Williams- 
port, succeeding Edward Ladley. Mr. Whit- 
ing, at one time with the old Bank of North 
America & Trust Company, Philadelphia, was 
later president of the National Security Bank 
& Trust Company, until its merger with the 
Kensington Trust Company. 

George L. Medill, former Banking Commis- 
sioner of Delaware and a past president of 
the Delaware Trust Company at Wilmington, 
has assumed the presidency of the First Na- 
tional Bank of York, Pa. W. A. Keyworth, 
former president, becomes chairman of the 
board. 

The Scranton National Bank, Scranton, Pa., 
has opened, succeeding the former bank of 
the same name. William W. McCulloch is 
president, John H. Price and M. L. Goodman, 
vice-presidents, and Sebert Wenzel, cashier. 
Capital is $500,000 and surplus and profits 
$100,000. 

George O. Suppes is the new president of 
the Johnstown Trust Company, Johnstown, 
Pa., J. W. Walters, who is also president of 
the United States National Bank, having re- 
signed from the trust company. William R. 
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Foster was elected first vice-president and 
Frank D. Baker, second vice-president. 
Francis C. Martin, cashier, was also elected 
a vice-president of the United States Na- 
tional. 

Charles L. Drake has been elected presi- 
dent of the First Stroudsburg National 
Bank, Stroudsburg, Pa., to succeed W. K. 
LeBar who became solicitor. 


R. J. Arnett, cashier of the Second National 
Bank, Connellsville, Pa., has been made a 
vice-president. 

Robert L. Ellison and Glynn L. Krise 
have been appointed assistant trust officers 
of the new West Branch Trust Company of 
Williamsport, Pa. 

Arthur E. Dick was _ recently 
vice-president of the American 
Trust Company of Hazleton, Pa. 

W. E. Howard, Jr., assistant cashier of 
the Braddock National Bank of Braddock, 
Pa., has been elected a vice-president and 
director, 

Andrew C. Kizis, cashier and trust officer, 
Liberty National Bank, Pittston, Pa., has 
been elected vice-president and cashier. Jerry 
E. Mooney was appointed assistant cashier, 
and Fred A. Ramage, trust officer. 


chosen a 
Bank & 


Robert Hampton, Jr., a director and as- 
sistant to the president of the Second Na- 
tional Bank, Titusville, Pa., has succeeded 
W. J. Stephens as president. 

William Y. Williams has been appointed 
trust officer of the First National Bank of 
Plymouth, Pa. 

Hercules H. Reinhart, cashier of the Qua- 
kertown Pa., National Bank, has been ad- 
vanced to president. 

Peoples National Bank of Ellwood City, 
Pa., has promoted vice-president R. C. Stiefel 
to the presidency. 


TENNESSEE 

Troy Beatty, Jr., trust officer of the First 
National Bank, Memphis, has been elected 
vice-president and trust officer. 

N. A, Crockett, formerly a vice-president, 
has been chosen chairman of the board of 
the Third National Bank at Nashville. He 
succeeds C. A. Craig. 

The new Union National Bank opened re- 
cently at Fayetteville, Tenn., having taken 
over the assets of the Elk National, Farmers 
National and First National banks, all of 
which have been under conservatorship since 
last March. Charles F. Bagley is president 
of the new bank and J. J. Moyers, vice- 
president. 
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TEXAS 

The City National Bank of Houston, Tex., 
has been chartered with capital of $600,000 
to succeed the City Bank & Trust Company. 
Full trust powers have been granted to the 
new bank. J. A. Elkins is president. 


Full trust powers have been granted to 
the recently nationalized San Jacinto Na- 
tional Bank of Houston, Tex. 


UTAH 

George S. Eccles has been selected as presi- 
dent of the First Security Bank of Utah, Na- 
tional «assn., to succeed Marriner 8S. Eccles, 
recently appointed assistant secretary of the 
Treasury. George Eccles, following gradua- 
tion from Columbia University, began his 
banking career with the First National Bank 
of Ogden in 1922, becoming vice-president in 
1925, and assuming important duties with va- 
rious of the affiliated institutions. E. G. Ben- 
nett, vice-president, has become president of 
the First Security Corp. and the First Secur- 
ity Bank of Idaho, positions formerly held by 


Marriner S. Eccles. 


VIRGINIA 

The State Planters Bank & Trust Company 
of Richmond, Va., has applied for permission 
to operate the State-Planters Bank of Hope- 
well, an affiliate, as a branch office. J. Harvie 
Wilkinson, Jr., manager of the investment 
department of the trust company, has been 
elected assistant vice-president. 

The First National Bank of Bristol, Tenn.- 
Va., has opened on an unrestricted basis, fol- 
lowing reorganization, with Carl A. Jones as 
president. 

G. C. Holcomb, vice-president of the Colo- 
nial American National Bank of Roanoke, 
Va., has also been elected chairman of the 
board to succeed W. W. Boxley, who was 
chosen as chairman of the advisory com- 
mittee. 

L. B. Davis has become chairman of the 
board of the Mountain Trust Bank, Roanoke, 
Va., C. T. Dudley taking his former place as 
chairman of the finance committee. 

T. F. Wirt has been appointed secretary- 
treasurer of the Pulaski Trust Company, Pu- 
laski, Va. 

N. G. Norfleet has succeeded the late G. G. 
Coulbourn as vice-president of the American 
Bank & Trust Company, Suffolk, Va. 


WASHINGTON 

Joseph Bailey, executive vice-president of 
the First National Trust & Savings Bank of 
Spokane, has been elected president. He suc- 
ceeds W. J. Kommers, who has resigned after 


263 


many years of excellent service to the insti- 
tution. 

The old First National Bank of Bremer- 
ton, Wash., has opened as a branch of the 
National Bank of Commerce, Seattle. 

M. A. Arnold, president of the First Na- 
tional Bank, Seattle, has succeeded Henry 
M. Robinson of Los Angeles as representa- 
tive on the Federal Advisory Council from 
the 12th Reserve District. 

Albert I. Kulzer has been elected president 
of the Farmers & Merchants Bank of Spring- 
dale, Wash. 

The Seattle Trust Company, a strictly 
fiduciary and savings institution, has become 
a member of the Federal Reserve System. 


WEST VIRGINIA 

The Citizens Mutual Trust Company of 
Wheeling, W. Va., is under the presidency of 
L. F. Haller, who recently succeeded Alex 
Glass, elected chairman of the board. Mr. 
Haller was an organizer of the Citizens Na- 
tional Bank in 1913, predecessor of the trust 
company, and is a past president of the West 
Virginia Bankers Association. Clyde W. Rice, 
secretary, has been appointed cashier. 

Russell May was chosen trust officer and 
assistant cashier of the National Bank of 
West Virginia, Wheeling. 

E. W. 8S. Neff has been elected president 
and trust officer of the Fulton Bank & Trust 
Company, Wheeling, W. Va. 

Harry Elbin now heads the First National 
Bank of Cameron, W. Va., as president. 

H. H. Withers has become president of the 
Buckhannon Bank, Buckhannon, W. Va. 

W. E. Howard, Jr., formerly with the Mc- 
Dowell County National Bank of Welch, W. 
Va., has been elected vice-president of the 
Braddock National Bank, Braddock, Pa. 

W. K. Henley was elected president of the 
Logan National Bank & Trust Company, New 
Kensington, W. Va., and W. S. Gabel, cashier, 
became vice-president and cashier. 


WISCONSIN 

D. H. Cooney, formerly vice-president and 
trust officer of the Security National Bank, 
Sheboygan, Wis., has been elected president, 
George Heller, Sr., having resigned that po- 
sition. Walter J. Kohler, president of the 
Kohler Company, was made chairman of the 
board. 

Peter A. Cleary of Milwaukee has been 
elected chairman of the State Banking Com- 
mission, in which post he succeeds Milo C. 
Hagen of Madison. 

Herman O. Klein has been elected presi- 
dent of the Batavian National. Bank at La 
Crosse, Wis. 
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decided Feb. 5—211-213 

Methods outlined for salvaging real estate 
mortgages—247 


RECONSTRUCTION Finance Corporation: 


Debentures are obligations of U. S.—rules 
Comptroller of the Currency—100 
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Analysis of assets and liabilities of 5,000 
estates of $50,000 or over—19-20 
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BANK AND TRUST COMPANY ADVERTISEMENTS 


ALABAMA 
Birmingham 
Birmingham Trust & Savings Company 
48, 206 
CALIFORNIA 
Los Angeles 
California Trust Company 
71, 175 
Citizens National Trust & Savings Bank 
239 
Security-First National Bank 
55, 
San Diego 
Union Trust Company of San Diego 


San Francisco 
American Trust Company 


Bank of America N. T. & S. A. 
85, 
Bank of California, N. A. 


Crocker First Federal Trust Company 


DISTRICT OF COLUMBIA 
Washington 
American Security & Trust Company 
56, 
Washington Loan & Trust Company 
93, 
GEORGIA 
Atlanta 
Trust Company of Georgia 


ILLINOIS 
Chicago 
Chicago Title & Trust Company 
87, 
City National Bank & Trust Company 


First National Bank of Chicago 
Harris Trust and Savings Bank 


Northern Trust Company, The 
37, 
IOWA 


Des Moines 
Iowa-DesMoines National Bank & Trust 
Company 
233 
MARYLAND 
Baltimore 
Maryland Trust Company 


Mercantile Trust Company 


Safe Deposit & Trust Company 


MASSACHUSETTS 
Boston 
Boston Safe Deposit & Trust Company 


Old Colony Trust Company 


State Street Trust Company 
36, 
Springfield 
Springfield Safe Deposit & Trust Company 
251 


MICHIGAN 
Detroit 
National Bank of Detroit 


MISSOURI 
St. Louis 
Mercantile-Commerce Bank & Trust Com- 
pany 
1, 141 
St. Louis Union Trust Company 
125, 216 


NEW JERSEY 


Camden 
Camden Safe Deposit & Trust Company 
73 


Montclair 
Montclair Trust Company 


Newark 
Fidelity Union Trust Company 
5s |) ig 
Plainfield 
Plainfield Trust Company 


NEW YORK 
Buffalo 
Manufacturers and Traders Trust Company 


Brooklyn 
Brooklyn Trust Company 


Kings County Trust Company 


New York 
Bankers Trust Company 


Bank of New York and Trust Company 
134, 142 
Central Hanover Bank & Trust Company 
4 
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New York—Continued 
Chase National Bank ‘ 
4 
City Bank Farmers Trust Company 
31, 161 
Corporation Trust Company “ 
1 
Empire Trust Company 
INSIDE BACK COVER 
Fiduciary Trust Company 
129, 213 
Fulton Trust Company 
40, 184 
Guaranty Trust Company 
50, 162 
Manufacturers Trust Company 
106 
New York Trust Company 
83 
Title Guarantee & Trust Company 
INSIDE FRONT COVERS 
United States Trust Company 
3, 143 
Rochester 
Rochester Trust & Safe Deposit Company 
103 
Security Trust Company 
261 
Syracuse 
First Trust & Deposit Company 
225 


NORTH CAROLINA 


Winston-Salem 
Wachovia Bank & Trust Company 
COVER PAGES 


OHIO 


Cincinnati 
Fifth Third Union Trust Company 
97, 199 


Cleveland 
Cleveland Trust Company 
88 


OKLAHOMA 


Tulsa 
First National Bank & Trust Company 
117 
OREGON 
Portland 
United States National Bank 


PENNSYLVANIA 


Philadelphia 
Fidelity Philadelphia Trust Company 
7, 144 


Girard Trust Company 
8, 146 
Pennsylvania Company 
ALL BACK COVERS 
Philadelphia National Bank 
210 


COMPANIES 


Provident Trust Company - 
4 
Real Estate Land Title & Trust Company 
INSIDE FRONT COVER 
Real Estate Trust Company 
75, 231 
Pittsburgh 
Fidelity Trust Company 
59, 229 
Peoples-Pittsburgh Trust Company 
101, 215 
RHODE ISLAND 
Providence 
Rhode Island Hospital Trust Company 
79 
VIRGINIA 
Richmond 
Virginia Trust Company 
74, 185 
WASHINGTON 
Tacoma 
The National Bank of Tacoma 


WISCONSIN 
Milwaukee 
First Wisconsin Trust Company 


CANADA 
Toronto 
National Trust Company, Ltd. 
32 
Toronto General Trusts Corporation 
57, 191 


OTHER ADVERTISERS 


Ambassador Hotel 

Barre Granite Association 

Bell Telephone System 

Burroughs Adding Machine Company 


Commerce Clearing House, Inc. 
133, 246 
General Motors Acceptance Corporation 
219 
John Hancock Mutual Life Insurance Com- 
pany 
109 


Lincoln Hotel 
INSIDE BACK COVER 

Prentice-Hall, Inc. 

208 
Prudential Insurance Company of America 

181 
Purse Company, The 

187 





